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 P-R-O-C-E-E-D-I-N-G-S 1 

 9:57 a.m. 2 

  CHAIR MILLER:  Good morning, 3 

ladies and gentleman.  This hearing will 4 

please come to order.  This is the April 5 

29th, 2008 public hearing of the Board of 6 

Zoning Adjustment of the District of 7 

Columbia.  My name is Ruthanne Miller; I'm 8 

the Chairperson of the BZA.  Joining me 9 

today, to my right is the Vice-Chair, Mr. 10 

Marc Loud.  And next to Mr. Loud is Mr. 11 

Jeffries from the Zoning Commission.  And to 12 

my left is Ms. Mary Oates Walker and Shane 13 

Dettman, also Board Members.  And next to Mr. 14 

Dettman is Ms. Sherry Glazer who is with the 15 

Office of the Attorney General and Ms. 16 

Beverly Bailey with the Office of Zoning.  17 

And also joining us shortly will be Mr. 18 

Clifford Moy with the Office of Zoning. 19 

  Copies of today's hearing agenda 20 

are available to you and are located to my 21 

left in the wall bin near the door. 22 
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  Please be advised that this 1 

proceeding is being recorded by a court 2 

reporter and is also webcast live.  3 

Accordingly, we must ask you to refrain from 4 

any disruptive noises or actions in the 5 

hearing room.   6 

  When presenting information to the 7 

Board, please turn on and speak into the 8 

microphone, first stating your name and home 9 

address.  When you are finished speaking, 10 

please turn your microphone off so that your 11 

microphone is no longer picking up sound or 12 

background noises. 13 

  All persons planning to testify 14 

either in favor or in opposition are to fill 15 

out two witness cards.  These cards are 16 

located to my left on the table near the door 17 

and on the witness table.  Upon coming 18 

forward to speak to the Board, please give 19 

both cards to the reporter sitting to my 20 

right.   21 

  The order of procedure for special 22 
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exceptions and variances is as follows: (1), 1 

statement and witnesses of the applicant; 2 

(2), government reports including the Office 3 

of Planning, Department of Public Works, 4 

DDoT, etcetera; (3), report of the Advisory 5 

Neighborhood Commission; (4), parties or 6 

persons in support; (5), parties or persons 7 

in opposition; (6) closing remarks by the 8 

applicant. 9 

  Pursuant to sections 3117.4 and 10 

3117.5 of the Zoning Regulations, the 11 

following time constraints will be 12 

maintained: The applicant, persons and 13 

parties, except an ANC, in support, including 14 

witnesses, 60 minutes, collectively; persons 15 

and parties, except an ANC, in opposition, 16 

including witnesses, 60 minutes, 17 

collectively; individuals, three minutes.  18 

These time restraints do not include cross 19 

examination and/or questions from the Board. 20 

   Cross examination of witnesses is 21 

permitted by the applicant or parties.   22 
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  The ANC within which the property 1 

is located is automatically a party in a 2 

special exception or variance case. 3 

  Nothing prohibits the Board from 4 

placing reasonable restrictions on cross 5 

examination, including time limits and 6 

limitations on the scope of cross 7 

examination. 8 

  The record will be closed at the 9 

conclusion of each case, except for any 10 

material specifically requested by the Board. 11 

 The Board and the staff will specify at the 12 

end of the hearing exactly what is expected 13 

and the date when the persons must submit the 14 

evidence to the Office of Zoning.  After the 15 

record is closed no other information will be 16 

accepted by the Board. 17 

  The Sunshine Act requires that the 18 

public hearing on each case be held in the 19 

open before the public.  The Board may, 20 

consistent with its rules of procedure and 21 

the Sunshine Act, enter executive session 22 
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during or after the public hearing on a case 1 

for purposes of reviewing the record or 2 

deliberating on the case.   3 

  The decision of the Board in these 4 

contested cases must be based exclusively on 5 

the public record.  To avoid any appearance 6 

to the contrary, the Board requests that 7 

persons present not engage the Members of the 8 

Board in conversation.   9 

  Please turn off all beepers and 10 

cell phones at this time so as not to disrupt 11 

the proceedings. 12 

  The Board will consider any 13 

preliminary matters.  Preliminary matters are 14 

those which relate to whether a case will or 15 

should be heard today, such as requests for 16 

postponement, continuance or withdrawal, or 17 

whether proper and adequate notice of this 18 

hearing has been given. 19 

  If you're not prepared to go 20 

forward with a case today, or if you believe 21 

that the Board should not proceed, now is the 22 
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time to raise such a matter.   1 

  Does the staff have any 2 

preliminary matters? 3 

  MS. BAILEY:  Madam Chair, Members 4 

of the Board, to everyone, good morning.  5 

Staff does not. 6 

  CHAIR MILLER:  Okay.  Then would 7 

all individuals who wish to testify today, 8 

please rise to take the oath and Ms. Bailey 9 

will administer it. 10 

  MS. BAILEY:  Please raise your 11 

right hand.  Do you solemnly swear or affirm 12 

that the testimony that you'll be giving will 13 

be the truth, the whole truth and nothing but 14 

the truth? 15 

  (No audible response.) 16 

  MS. BAILEY:  Thank you. 17 

  CHAIR MILLER:  Thank you.  Ms. 18 

Bailey, would you call the first case, 19 

please? 20 

  MS. BAILEY:  Thank you, Madam 21 

Chair.  Application 17744 of Taiwo Demuren, 22 
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pursuant to 11 DCMR 3103.2, for a variance 1 

from the lot area requirements under 2 

subsection 401.3, to construct a one-family 3 

row dwelling in the R-4 District at premises 4 

515 N Street, N.W., Square 480, Lot 802. 5 

  CHAIR MILLER:  Would the parties 6 

please come forward in this case?   7 

  Good morning. 8 

  MR. AGBIM:  My name is Ike Agbim, 9 

9511 Cedarhollow Lane, Largo, Maryland, 10 

20774.  I'm here for the applicant. 11 

  CHAIR MILLER:  Okay.  Let's start 12 

with clarifying what relief you're seeking.  13 

I believe there is a document in the case 14 

seeking an amendment to the application in 15 

which you add side yard relief and also off-16 

street parking, is that correct? 17 

  MR. AGBIM:  That's correct. 18 

  CHAIR MILLER:  And just for the 19 

record, were these advertised in any way, the 20 

amendments? 21 

  MR. AGBIM:  Yes, the most recent 22 
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amendment dated April 22nd was advertised 1 

prior to this letter that was issued to the 2 

Office of Zoning.  So the actual signs that 3 

were posted at the property reflected the 4 

three variances that we sought. 5 

  CHAIR MILLER:  Okay.  And any 6 

other notice besides the signs of the 7 

amendment? 8 

  MR. AGBIM:  Yes, we sent a copy 9 

also to the ANC chairlady. 10 

  CHAIR MILLER:  Okay.  And with 11 

respect to the off-street parking, I think 12 

it's my understanding that you originally 13 

were going to be providing parking on site, 14 

but that DDoT had a concern with the curb 15 

cuts? 16 

  MR. AGBIM:  Yes. 17 

  CHAIR MILLER:  Okay. 18 

  MR. AGBIM:  DDoT advised us 19 

through the Office of Planning that they 20 

wouldn't be able to approve any curb cuts in 21 

that block. 22 
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  CHAIR MILLER:  And do you want to 1 

address the side yard amendment? 2 

  MR. AGBIM:  Well, initially we 3 

approached the design on the site from the 4 

point of view of seeking a variance for side 5 

yard, primarily because we felt, based on the 6 

information we had, that we were not going to 7 

be able to build or get a variance to build a 8 

row dwelling without any side yard.   9 

 Now, upon further discussion with 10 

Office of Planning and the Attorney General's 11 

office, we came to further understanding that 12 

we could in fact seek a variance from 405.3 13 

and have this project considered as a row 14 

dwelling, as opposed to semi-detached, which 15 

will have more stringent lot area and lot 16 

width requirements. 17 

  CHAIR MILLER:  Is this going to be 18 

from lot line to lot line? 19 

  MR. AGBIM:  Yes, the current -- 20 

  CHAIR MILLER:  So the row dwelling 21 

--  22 
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  MR. AGBIM:  -- the current 1 

proposal is for lot line to lot line. 2 

  CHAIR MILLER:  Right.  And on one 3 

side there already is a row dwelling that 4 

it's going to be connected to? 5 

  MR. AGBIM:  That's correct. 6 

  CHAIR MILLER:  Okay.  So 7 

basically, the amendment's in response to 8 

recommendation by the Office of Planning.  9 

You said also the Office of the Attorney 10 

General? 11 

  MR. AGBIM:  Yes, I believe -- I'm 12 

-- I'm not sure if I'm using the right name 13 

of the office, but yes. 14 

  CHAIR MILLER:  I think that I 15 

would like to bring Office of Planning in 16 

this as well, because I think this is an 17 

issue that the Board is not inclined to 18 

believe that a side yard variance may be 19 

required.  But why don't we hear from Office 20 

of Planning first, and then the Board can 21 

respond? 22 
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  MS. THOMAS:  Yes, good morning, 1 

Madam Chair, Member of the Board.  Karen 2 

Thomas for the Office of Planning. 3 

  Yes, we were ourselves conflicted 4 

as to whether this is required or not.  And 5 

we looked -- we did some research on the 6 

order, the original order that brought in 7 

405.3 in 1970.  After conferring with OAG and 8 

legal counsel and our staff, it seemed to 9 

suggest that regardless of the residential 10 

zone district, all should have a side yard.  11 

Somehow that appeared in there.   12 

 Proposed six changes, as you see in my 13 

report here, it said the order shed some 14 

light.  It wasn't a, you know, extensive 15 

explanation, but all it said was the proposed 16 

six changes are to ensure the provision of 17 

adequate side yards for all residential 18 

buildings regardless of the zoning districts 19 

in which they lie.   20 

  So based on that intent, we saw 21 

that, you know, if they were to provide a 22 
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side yard, it would in fact create a semi-1 

detached house.  And if it is a semi-detached 2 

house, then it kicks in something else.  A 3 

semi-detached house in the R-4 Zone District 4 

is termed an all other structure and then 5 

that kicks in a requirement for lot area, 6 

which is different as an all other structure 7 

in the R-4.  It becomes 3,000 square feet 8 

with a 30-foot lot width.   9 

  So it kept going and going, and he 10 

would have had to have all these variances.  11 

So, if he provided a side yard, he would have 12 

had to have so many -- he would have had to 13 

have about five variances.    So, in 14 

the end we looked at it and said, you know, 15 

to build such a house and so many variances, 16 

it was contrary to the character of the 17 

zoning in and of itself.  You know, there's 18 

no way that you could have a 3,000 square 19 

foot lot in an R-4 Zone.  I mean, it's highly 20 

unlikely.   21 

  So, every lot that's going to be 22 
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in-fill is going to have all these variances. 1 

 So we see that to get a variance from the 2 

side yard requirement would, it would be the 3 

best interest of the zone because it will 4 

build a house in character with the zone, a 5 

row house, and negate all those other 6 

variances. 7 

  CHAIR MILLER:  And did you look at 8 

405.6 to try to reconcile that regulation? 9 

  MS. BAILEY:  Yes. 10 

  CHAIR MILLER:  Which excludes the 11 

R-4 District from 405.3 to begin with? 12 

  MS. BAILEY:  Yes.  Well, we chose 13 

the most restrictive, which this one seemed 14 

to be, which said that it had to have a side 15 

yard regardless for all residential 16 

districts.  So, that's something we're going 17 

to be looking at as part of the zoning 18 

rewrite, and sort of cleaning up as we go 19 

forward. 20 

  CHAIR MILLER:  Okay.  And I'm 21 

going to let other Board Members, you know, 22 
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address this, but I think that 405.3 is a 1 

confusing regulation.   2 

  But the Board actually has a 3 

couple of decisions on this, and one I want 4 

to just bring to your attention is BZA 5 

Application No., I think it's the snow in 6 

marsh case.  It's a PL17085 in which we 7 

address in that one the fact that the 8 

definition of a row dwelling is from lot line 9 

to lot line and that 405.3 doesn't prohibit 10 

the construction, you know, of a row dwelling 11 

from lot line to lot line, even though there 12 

might be a vacant property next door, like in 13 

this case or whatever.  14 

  And I think we had another one as 15 

well.  Appeal No. 16935 of Southeast Citizens 16 

for Smart Development.  Oh, I think also, I 17 

don't have a number on this one, but this 18 

issue also came up a few weeks ago in a case 19 

called the Verde Group, in which it was 20 

another in-fill case in which the Board 21 

interpreted the reg the same way. 22 
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  ZC VICE-CHAIR JEFFRIES:  Was that 1 

on Belmont Street?  I can't remember. 2 

  CHAIR MILLER:  Somewhere in that 3 

neighborhood.  It might be Belmont Street. 4 

  ZC VICE-CHAIR JEFFRIES:  Yes. 5 

  MS. THOMAS:  Okay.  I'll look into 6 

that and I'll bring that up again at the 7 

office. 8 

  CHAIR MILLER:  Did other Board 9 

Members what to address this issue? 10 

  MEMBER DETTMAN:  Thank you, Madam 11 

Chair.  I'll just offer up my sort of 12 

observations on 405.3.  Because to me it 13 

seems like there's a conflict in the Zoning 14 

Regulations.  There's a conflict between 15 

405.3 and the definition of a row dwelling 16 

and there's also a conflict between 405.3 and 17 

405.6. 18 

  I looked at the Zoning Commission 19 

Order No. 17 dated November 17th, 1970.  And 20 

while it does say that this is to apply to 21 

all residential buildings regardless of the 22 
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zoning district in which they lie, which is 1 

stated in OP's report, taking it a step 2 

further, I would agree with that, but I would 3 

also say that it applies to all residential 4 

buildings that do not share a common division 5 

wall.  And I think in this case and in the 6 

Verde Group case we can point to the plans 7 

and show where there's a common division wall 8 

in existence.   9 

  Reading 405.3 to mean that a side 10 

yard would be required in these cases would 11 

essentially negate 405.6.  And it appears to 12 

me that as the Zoning Regs are written, as 13 

Section 405 is written right now, we couldn't 14 

build a row house neighborhood in a district 15 

where we're trying to preserve our row house 16 

neighborhoods.   17 

  So I think that there's a conflict 18 

and I think that the more appropriate reading 19 

would be that when an applicant is seeking to 20 

build a row house, which is a one-family 21 

dwelling without any side yards, it would be 22 
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more appropriate not to require a side yard 1 

and not require this relief. 2 

  CHAIR MILLER:  Okay.  Any further 3 

comments? 4 

  ZC VICE-CHAIR JEFFRIES:  I just 5 

want to make certain, and I don't know Ms. 6 

Thomas, I mean, obviously we're looking at a 7 

rewrite that obviously this is an issue and 8 

that we're going to have to, you know, focus 9 

on.  I assume it's already in the works. 10 

  MS. THOMAS:  Yes. 11 

  ZC VICE-CHAIR JEFFRIES:  Yes.  12 

Okay. 13 

  MS. THOMAS:  Yes. 14 

  ZC VICE-CHAIR JEFFRIES:  Thank 15 

you. 16 

  CHAIR MILLER:  Okay.  Am I correct 17 

that's the consensus of the Board that a 18 

variance from the side yard requirements 19 

would not be required? 20 

  So, then we'll be hearing, Mr. 21 

Agbim, your case for a variance with respect 22 
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to lot area and parking?  Okay.   1 

  MR. AGBIM:  Thank you.  The 2 

subject lot is on N Street, N.W. in an area 3 

that's predominantly row dwellings.  It 4 

measures 21.33 feet across and 60 feet deep. 5 

 There's no alley access for parking in the 6 

rear. 7 

  The proposal shows a fairly simple 8 

three-level single-family dwelling, pretty 9 

much identical or in conformance to the other 10 

buildings in this block, or in this 11 

neighborhood.   12 

  We've tried to keep it very 13 

simple.  Like we stated earlier, there was no 14 

possibility of having off-street parking 15 

because there is no alley access in the rear 16 

and Ddot wouldn't approve any curb cuts.  So, 17 

we're now seeking two variances; one for lot 18 

area because we currently have 1,280 square 19 

feet in lieu of the 1,800 square feet 20 

as required and another variance for the 21 

parking based on the fact that DDoT will not 22 
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approve any curb cuts.  So we have to revise 1 

the original designs to not show any curb 2 

cuts and not any off-street parking. 3 

  These variance -- these two 4 

variances are needed for any development to 5 

occur on this lot.  Obviously without getting 6 

a variance for the lot area we will not be 7 

able to get approval to build anything, 8 

single-family dwelling on this property.  And 9 

also the issue of parking as stated earlier 10 

is predicated on the fact that we cannot have 11 

any curb cuts.  So we hereby have these two 12 

difficulties that the owner has in order to 13 

develop this property for a single-family 14 

dwelling.   15 

  As stated earlier, this project 16 

proposal is in conformance with all the other 17 

buildings in the area, row dwellings, two or 18 

three-level, and so on and so forth.  So, 19 

this would generally be in conformance with 20 

the neighborhood and will not adversely 21 

affect neighboring properties.  Thank you. 22 
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  CHAIR MILLER:  Thank you.  Did you 1 

say, did you already revise the plans so that 2 

they don't show curb cuts? 3 

  MR. AGBIM:  Yes. 4 

  CHAIR MILLER:  Okay.   5 

  MR. AGBIM:  Yes. 6 

  CHAIR MILLER:  I don't have any 7 

other questions.  Other questions? 8 

  Okay.  Then we can go to the 9 

Office of Planning. 10 

  MS. THOMAS:  Madam Chair, I have 11 

nothing extra to add except to say that we 12 

support the development of this in-fill lot 13 

that has been vacant for quite some time and 14 

predates the 1958 Zoning Regulations and we 15 

view this as a unique exceptional situation 16 

of the lot and support the development with 17 

the variances as requested. 18 

  CHAIR MILLER:  And what do you 19 

think is exceptional? 20 

  MS. THOMAS:  It predates the 1958 21 

regulations, it has never been developed and 22 
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there's no alley access to provide parking 1 

from the rear.  2 

  CHAIR MILLER:  And it's 3 

exceptionally small, or not?  I mean, how its 4 

size of shape exceptional? 5 

  MS. THOMAS:  It's shallow. 6 

  CHAIR MILLER:  Shallow? 7 

  MS. THOMAS:  Shallow. 8 

  CHAIR MILLER:  Other questions? 9 

  ZC VICE-CHAIR JEFFRIES:  You know, 10 

this is a three-bedroom house.  How close is 11 

this to the Metro?  This is the Mount Vernon 12 

Metro? 13 

  MR. AGBIM:  About three blocks. 14 

  ZC VICE-CHAIR JEFFRIES:  About 15 

three blocks? 16 

  MR. AGBIM:  Yes. 17 

  ZC VICE-CHAIR JEFFRIES:  Okay.  18 

And the parking situation in this 19 

neighborhood is pretty tight, pretty limited? 20 

  MR. AGBIM:  On-street parking is 21 

pretty light.  On-street parking. 22 
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  ZC VICE-CHAIR JEFFRIES:  It's 1 

pretty light.  So there's always availability 2 

of parking? 3 

  MR. AGBIM:  Available parking on 4 

the street, yes. 5 

  ZC VICE-CHAIR JEFFRIES:  Okay.  6 

Thank you.   7 

  CHAIR MILLER:  Okay.  Does the 8 

applicant have a copy of the Office of 9 

Planning's report? 10 

  MR. AGBIM:  Yes. 11 

  CHAIR MILLER:  And do you have any 12 

questions for the Office of Planning? 13 

  MR. AGBIM:  No. 14 

  CHAIR MILLER:  All right. 15 

  MR. AGBIM:  The only comment I 16 

have to make is on the OP report the lot 17 

coverage is stated at 60 percent.  We 18 

actually have 59 percent; minor difference, 19 

but nothing major. 20 

  CHAIR MILLER:  And you're saying 21 

yours is the accurate number, correct? 22 
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  MR. AGBIM:  Yes. 1 

  CHAIR MILLER:  Okay.  Is anyone 2 

here from the ANC? 3 

  And is anyone here to testify 4 

either in support or opposition to this 5 

application?   6 

  Yes, please come forward. 7 

  MR. BANDY:  Hi.  My name is Tom 8 

Bandy.  I live at 1307 6th Street, N.W. that 9 

abuts the property on the side. 10 

  CHAIR MILLER:  It's the property 11 

that's what? 12 

  MR. BANDY:  This is N Street over 13 

here, 515 -- 14 

  CHAIR MILLER:  You need to be 15 

talking into the mike. 16 

  MR. BANDY:  Oh, I'm sorry. 17 

  CHAIR MILLER:  I know.  Sorry. 18 

  MR. BANDY:  I'm sorry.  The 19 

orange, 802, is 515 N Street, and this is an 20 

old map.  My property is the pink property.  21 

The solid part is the building and these are 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 27

the garden and patio.  And I'm here in 1 

support of the project.   2 

  I do have a couple of concerns 3 

that we've talked about already this morning 4 

and I think we'll be able to settle them.  5 

  I've got a copy of this, if you 6 

want it. 7 

  CHAIR MILLER:  Sure.  Do you have 8 

a copy of it as well?  Okay.   9 

  MR. BANDY:  My concerns are water 10 

damage and draining.  And we proposed a 11 

retaining wall, and that is fixture No. -- 12 

actually I didn't put it in mine.  There's a 13 

photograph in there, picture 1, that shows a 14 

little retaining wall that I built to keep 15 

the water from coming over.  But I think all 16 

of that has washed off of his property and 17 

I'm not sure where it's gone, but there needs 18 

to be something done over there and I'm sure 19 

will do that. 20 

  And in the 1960s, both 515 and the 21 

one on the corner were used as a junked 22 
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automobile lot.  And in the mid-'90s Pepco 1 

used both properties to store road building 2 

equipment when they were redoing the wiring 3 

in the neighborhood.  So I just wanted to 4 

make sure that there will be a phase 1 5 

environmental assessment and I'd like to get 6 

the results.  I'd like to know what happens 7 

with that.   8 

  And No. 3 was some design 9 

concerns.  We've already talked about the 10 

front facade.  I haven't seen the new plans 11 

and I'm sure that the windows will be 12 

different.  They're kind of horizontal now.  13 

It's not in a historic zone and they don't 14 

have to do anything, but I think it would 15 

look better, and we've talked about that.  I 16 

think it would look better if they were more 17 

vertical than horizontal. 18 

  One issue that I am concerned 19 

about is the fence.  My fence runs on both 20 

lots and, you know, it's about, I don't know, 21 

45 feet long.  I put this fence up some time 22 
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ago and Pepco repaired it because they 1 

damaged it when they were using the lot next 2 

door, and it's about five years old now; it's 3 

in pretty good shape.  But their fence is, 4 

frankly, nicer than mine.  But if they put 5 

one up, it's only going to be half of the 6 

side of my garden.  And so we're going to see 7 

what we can do about that.  I mean, there's 8 

no zoning -- I don't have any right to ask 9 

them to do that, but we've talked about that. 10 

  One thing I do want to talk about 11 

is the maintenance of the property.  For the 12 

last 15 years I've had to cut the grass and 13 

hire people to go over, and it's a new owner 14 

now and I'm sure that the new owners are 15 

going to work with me to make sure that they 16 

keep the grass cut and that kind of thing. 17 

  So those are my only real 18 

concerns. 19 

  The things that came up today, I 20 

didn't see the new -- this is in response to 21 

the original thing.  I didn't see the sign 22 
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out front until the other day.  As far as the 1 

side lot goes, I think it will terrible 2 

unless it's a row house.  I mean, I think it 3 

would just look really awful unless -- if you 4 

make him have a side lot.  Although, that 5 

will make the back yard isolated and if 6 

there's a lawn or something back there, it's 7 

going to be really difficult to get trash to 8 

the street for pick up.  My house is the same 9 

way.  My garden is in front and I have to 10 

take everything through my house to the back, 11 

or call a special pick up.  And it's a real 12 

problem.  So it could be a design thing.  If 13 

you put planters and stuff back there, it may 14 

not be such a problem.   15 

  And as far as parking goes, it's 16 

not difficult to park in the neighborhood 17 

except -- well, it's not a zoning issue; it's 18 

a traffic enforcement issue, because there 19 

are sometimes buses from the Convention 20 

Center.  And, you know, on Sundays the 21 

churches do kind of have the streets, but it 22 
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shouldn't be a problem if there are one or 1 

two more cars.  I mean, right now.  Ten more 2 

years, it's going to be impossible, but 3 

that's not a zoning problem, it's a parking 4 

enforcement problem. 5 

  But to sum up, I'm in favor of the 6 

development and I think we'll be able to work 7 

my few concerns out. 8 

  CHAIR MILLER:  Thank you.  I just 9 

have a question with respect to one of your 10 

concerns, I think that does affect what's 11 

before us, and the question about the 12 

windows.  Because we have plans before us 13 

that show windows a certain way and are they 14 

the way --  15 

  MR. BANDY:  Oh, no.  This is -- 16 

  CHAIR MILLER:  Have they been 17 

changed to accommodate you? 18 

  MR. BANDY:  This is the way I 19 

would have changed it.  Thank you. 20 

  CHAIR MILLER:  Okay. 21 

  MR. BANDY:  Right.  I hadn't seen 22 
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this.  This is much nicer than the other 1 

plan.  And even the back is nicer; it's going 2 

to overlook my garden.  And I might say this, 3 

my garden is going to improve the value of 4 

your property.   5 

  CHAIR MILLER:  Okay.  And I did 6 

hear you say that the parking variance would 7 

not result in any adverse impact. 8 

  MR. BANDY:  My next door neighbor 9 

has the same problem.  My back patio cuts off 10 

his access to the alley.  So they don't have 11 

any parking; I don't have any parking.  I am 12 

going to see about getting the end of the 13 

alley closed, as it dead ends at my house.  14 

But right now it's not a big problem and 15 

we've worked it out with the churches pretty 16 

much.  There's angle parking on the street 17 

and we all kind of know, you know, what to 18 

do.   19 

  So, it's just the Loudon County 20 

buses in the day time, but there's still 21 

parking around in the day time.   22 
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  The Convention Center is a problem 1 

sometimes, but not that often.  And that 2 

again is an issue with the Convention Center 3 

because they signed an agreement with us, you 4 

know, not to have buses parking around.  And 5 

generally there's not a huge problem with 6 

them, but you know, when the car show is 7 

around and things like that, people just park 8 

right in the middle of the alley and wherever 9 

they want.  But, you know, a couple more cars 10 

in the neighborhood shouldn't be a problem.  11 

It would be a better thing if we all got rid 12 

of our cars and took Metro, because most 13 

people do, frankly.  Most people in the 14 

neighborhood use Metro. 15 

  CHAIR MILLER:  How near are you to 16 

the Metro? 17 

  MR. BANDY:  About two-and-a-half 18 

blocks.  Two blocks, yes.  Then you got to 19 

cross 7th Street, so it's really very, very 20 

accessible and convenient. 21 

  CHAIR MILLER:  Thank you very 22 
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much.  1 

  Are there any other questions? 2 

  Okay.  Thank you. 3 

  Okay.  Any other witnesses? 4 

  All right.  Mr. Agbim, do you have 5 

any other closing remarks? 6 

  MR. AGBIM:  Thank you.  I'd like 7 

to say to our neighbor that with the revised 8 

elevations, hopefully the issue of the 9 

elevations will be taken care of and we do 10 

intend to discuss and work out something on 11 

the fence issue, either upgrade his fence or 12 

change this fence to a similar stockade 13 

style, which is what he has.  So it will be 14 

more compatible to his property.  So I 15 

believe all those issues can be fully 16 

handled.  Thank you. 17 

  CHAIR MILLER:  Okay.  Yes, Mr. 18 

Jeffries? 19 

  ZC VICE-CHAIR JEFFRIES:  I just 20 

have one question for Mr. Agbim. 21 

  It might be helpful, I mean, I see 22 
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you in front of the BZA quite frequently for 1 

variance cases or special exceptions, but in 2 

either case it could be helpful when you're 3 

doing your drawings if you give a little bit 4 

more context.  You know, for example, showing 5 

your neighbor's yard and how that relates to 6 

what you are including.  At least the 7 

neighbors on either side.  I mean, you know, 8 

such that we have a better sense of, you 9 

know, the adjacent neighbors and how your 10 

property or what's before us is impacting so 11 

we could deal with, you know, some of the 12 

tests related to a special exception and also 13 

a variance.  14 

  I mean, you come here frequently, 15 

so I just wanted to let you know that that 16 

would be very helpful.  Because, you know, 17 

it's hard to see, understand all that your 18 

neighbor is saying in terms of how his 19 

property relates to what you're doing.  So, 20 

and I'm just saying for future reference.  21 

Okay? 22 
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  MR. AGBIM:  Thank you very much. 1 

  ZC VICE-CHAIR JEFFRIES:  Thank 2 

you. 3 

  CHAIR MILLER:  I think that's an 4 

excellent suggestion, you know, because we 5 

have to look at these applications in 6 

context.   7 

  Okay.  I think the Board can 8 

deliberate on this this morning.   9 

  Does anyone have a motion on this? 10 

  MEMBER DETTMAN:  Madam Chair, 11 

given how straightforward this case is and 12 

lack of opposition, I'd like to move for 13 

approval of Application 17741 of Taiwo 14 

Demuren for a variance from the lot area 15 

requirements of Section 401 and a variance 16 

from the parking requirements of Section 2101 17 

to construct a one-family row dwelling in the 18 

R-4 District. 19 

  CHAIR MILLER:  Second. 20 

  BZA VICE-CHAIR LOUD:  Before we 21 

proceed further, I just want to clarify that 22 
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the Case No. is 17744.  I believe you may 1 

have said 17741. 2 

  ZC VICE-CHAIR JEFFRIES:  Don't 3 

turn your mike back on. 4 

  CHAIR MILLER:  Did you want to go 5 

any further, or -- I mean, I think we should 6 

go through the variance -- well, you can try 7 

putting it on again. 8 

  MEMBER DETTMAN:  I could take the 9 

Board through the variance analysis, if it's 10 

appropriate at this point. 11 

  CHAIR MILLER:  Sure. 12 

  MEMBER DETTMAN:  As I stated, this 13 

is a variance request for lot area and the 14 

parking requirements under 2101.   15 

  With respect to exceptional 16 

extraordinary situation, the subject property 17 

is sub-standard to lot area, only by way of 18 

the adoption of the 1958 Zoning Regulations. 19 

 The subject property is also not serviced by 20 

a rear alley.   21 

  The practical difficulties that 22 
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arise out of these situations.  There's a 1 

practicality for the applicant to develop the 2 

subject property with any use without having 3 

to obtain some sort of zoning relief.  The 4 

absence of a rear alley makes it practically 5 

difficult for the applicant to the one 6 

required parking space.   7 

  In the testimony it was stated 8 

that the original plan showed a curb cut 9 

along N Street, which through comment by DDoT 10 

that is something that is not preferred by 11 

DDoT and probably would not be approved. 12 

  With respect to the third prong of 13 

the variance test, in cause substantial 14 

detriment to the public good, it doesn't 15 

appear that any detriment to the public good 16 

will occur as a result of this application.  17 

The proposed one-family row dwelling will 18 

benefit the community through in-fill 19 

development of a long-vacant property.  It's 20 

consistent with the policies of the 21 

Comprehensive Plan. 22 
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  The applicant testified that the 1 

property is within three blocks of a Metro 2 

station.  And it also appears in DC OP's 3 

report that it's stated that the surrounding 4 

neighborhood has sufficient on-street parking 5 

capacity to absorb the one required parking 6 

space. 7 

  CHAIR MILLER:  Thank you.  I just 8 

would add that with respect to the area 9 

variance that Office of Planning did state 10 

that it was exceptionally shallow, that was 11 

the exceptional condition of the property 12 

which was in existence pre-1958 when the 13 

Zoning Regulations were enacted. 14 

  And with respect to the parking, 15 

that they can't provide the parking that's 16 

required, even though they tried to actually, 17 

DDoT said that they wouldn't approve it.  And 18 

actually, if they created the curb cut, 19 

they'd take away a parking space on the 20 

street anyway for the driveway for this case. 21 

 So, there's no additional adverse impact. 22 
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  ZC VICE-CHAIR JEFFRIES:  And we're 1 

not in Loudon County, right? 2 

  CHAIR MILLER:  What? 3 

  ZC VICE-CHAIR JEFFRIES:  And we're 4 

not in Loudon County.  We're in the District, 5 

so can't do too many curb cuts. 6 

  CHAIR MILLER:  All right.  7 

Anything else anybody else wants to add on 8 

this case? 9 

  BZA VICE-CHAIR LOUD:  Do we need 10 

to add that we removed from consideration the 11 

side yard variance as part of our 12 

deliberation, or is that record sufficiently 13 

clear? 14 

  CHAIR MILLER:  I think we said 15 

before by consensus we weren't requiring 16 

that. 17 

  BZA VICE-CHAIR LOUD:  Okay.  All 18 

right. 19 

  CHAIR MILLER:  But it never hurts 20 

to clarify again. 21 

  BZA VICE-CHAIR LOUD:  Well, since 22 
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we've already covered it, there's no point in 1 

covering it again.  But just summarily we did 2 

remove it from our consideration by 3 

consensus.  We agreed that 405.6 eliminated 4 

the provision in the R-4 Zone, I think, as we 5 

were discussing it.  But moreover, that 6 

405.3, by its plain language, would not seem 7 

to apply where a row house is the structure 8 

that's built and it attaches to -- it either 9 

goes from lot line to lot line, or attaches 10 

to an existing structure so that the relief 11 

originally proposed by the applicant, we made 12 

a determination would not necessarily be 13 

necessary in this case. 14 

  CHAIR MILLER:  Right.  I think we 15 

did acknowledge that the regulations are 16 

somewhat confusing, if not a little bit 17 

contradictory.  And so, you know, it's 18 

understandable for Office of Planning to, you 19 

know, interpret 405.3 as applying, but that 20 

also we have looked at this in the past in 21 

other cases and made a determination that it 22 
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didn't apply to row houses that way. 1 

  Anything else? 2 

  Okay.  Then all those in favor of 3 

the motion that's been made say aye. 4 

  ALL:  Aye. 5 

  CHAIR MILLER:  All those opposed? 6 

  All those abstaining? 7 

  And would you call the vote, 8 

please? 9 

  MS. BAILEY:  Madam Chair, the vote 10 

is recorded as 5-0-0 to grant the 11 

application, as amended.  Mr. Dettman made 12 

the motion; Mrs. Miller seconded.  Mr. 13 

Jeffries, Mr. Loud and Mrs. Walker support 14 

the motion. 15 

  CHAIR MILLER:  Okay.  And this can 16 

be by summary order as there's no party in 17 

opposition.  And I would also note for the 18 

record that we don't have an ANC report in 19 

this case. 20 

  MS. BAILEY:  Thank you, Madam 21 

Chair.  Madam Chair, Mr. Bandy, I believe, 22 
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identified a color-coded graphic.  If it's 1 

possible to have that so we can have some 2 

reference to that in the record, that would 3 

be really useful.   4 

  MR. BANDY:  I also gave you the 5 

wrong photographs, I think, in the copy I 6 

gave to you, so if I can get that back and 7 

put the right one in.   8 

  CHAIR MILLER:  So what's being 9 

placed in the record and what's being not 10 

placed in the record, just so we have that?  11 

This color-coded diagram is going into the 12 

record, correct?  Okay.  And then you passed 13 

something forward to us showing pictures of 14 

the fence and the retaining wall. 15 

  MR. BANDY:  Those two right there 16 

should be in my copy, and this should be in 17 

your copy.  I just put the wrong pages in. 18 

  CHAIR MILLER:  Oh, okay.  We do 19 

have pictures in the record, just we don't 20 

need this page? 21 

  MR. BANDY:  You don't have a 22 
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complete set.  You've got some duplicates 1 

probably, because I've got duplicates here.  2 

So I think it must be a little problem I had 3 

when I put them together. 4 

  CHAIR MILLER:  Okay.  We'll get 5 

these back to you. 6 

  MR. BANDY:  Thank you. 7 

  CHAIR MILLER:  Okay.  Anything 8 

else on this case, then?   9 

  Okay.  Then thank you very much. 10 

  Okay.  We're ready for the next 11 

case when you are, Ms. Bailey. 12 

  MS. BAILEY:  Thank you, Madam 13 

Chair.  Application No. 17754 of Mary Lou 14 

Bakker, pursuant to 11 DCMR 3103.2, for a 15 

variance from the nonconforming structure 16 

provisions under subsection 2001.3, and a 17 

variance from the accessory structure 18 

provisions under subsection 2300.2(b), to 19 

allow the construction of a free-standing 20 

garage serving a one-family dwelling in the 21 

R-4 District at premises 84 V Street, N.W., 22 
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Square 3117, Lot 807. 1 

  Is Ms. Bakker here? 2 

  CHAIR MILLER:  Good morning. 3 

  MS. BAKKER:  Good morning. 4 

  CHAIR MILLER:  You want to start 5 

by introducing yourself for the record, 6 

please? 7 

  MS. BAKKER:  My name is Mary Lou 8 

Bakker and I live at 84 V Street, N.W. in 9 

Washington, D.C. 10 

  CHAIR MILLER:  Okay.  Basically, 11 

in your case, I know you have filed a 12 

variance in order to have a detached garage 13 

in the back with a roof deck on top.  And the 14 

Board's read the file and we're aware of 15 

Office of Planning's position on this, as 16 

well. 17 

  I'm not sure how you want to 18 

approach this.  You do have a copy of the 19 

Office of Planning report? 20 

  MS. BAKKER:  Yes, I do.  Right 21 

here. 22 
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  CHAIR MILLER:  Okay.  Good.  Well, 1 

given that you want to address then why the 2 

Board should grant the variance in your case, 3 

I mean, do you have more to add to your 4 

application in light of what Office of 5 

Planning has said?  I'm just going to leave 6 

it to you how you want to make your initial 7 

presentation here.  We have read what you 8 

filed though so far. 9 

  MS. BAKKER:  Okay.  Thank you, 10 

Madam Chair. 11 

  I guess I will sort of use the OP 12 

report to make part of the case.  Karen is 13 

the person who put together the report and 14 

she talked with me several times.  She starts 15 

off by stating that there are 106 lots in my 16 

neighborhood.  My house backs up to a park 17 

called Crispus Attucks Park and there are 106 18 

row houses around the park.  She states that 19 

80 -- excuse me, 21 of the lots currently 20 

have garages, which is 80 percent of the 21 

buildings. 22 
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  CHAIR MILLER:  I'm sorry, 21 have 1 

garages out of 106? 2 

  MS. BAKKER:  Yes. 3 

  CHAIR MILLER:  Which is 80 4 

percent? 5 

  MS. BAKKER:  Yes. 6 

  CHAIR MILLER:  Is that right? 7 

  MS. BAKKER:  Well, I'm simply 8 

reading her information here.  It would be 9 

approximately 80 percent, perhaps 79. 10 

  ZC VICE-CHAIR JEFFRIES:  Probably 11 

should mean 80 percent --  12 

  MS. BAKKER:  Do not have garages. 13 

  ZC VICE-CHAIR JEFFRIES:  -- that 14 

do not have, yes. 15 

  MS. BAKKER:  Yes, that's correct. 16 

 I'm sorry. 17 

  ZC VICE-CHAIR JEFFRIES:  Oh, okay. 18 

  MS. BAKKER:  I'm just reading out 19 

-- I'm sorry. 20 

  ZC VICE-CHAIR JEFFRIES:  Okay. 21 

  MS. BAKKER:  Okay.  Twenty percent 22 
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-- 1 

  CHAIR MILLER:  Let me just say 2 

this.  Okay?  Excuse me. 3 

  MS. BAKKER:  Twenty percent --  4 

  CHAIR MILLER:  Can I just stop you 5 

for a second? 6 

  MS. BAKKER:  Yes. 7 

  CHAIR MILLER:  And it's fine for 8 

you to, you know, respond to what they said. 9 

 But keep in mind, I think that the way this 10 

is organized is the first prong of the test, 11 

which it sounds like you're getting at, is 12 

why you're situation is exceptional or 13 

unique.  And so I think what you're getting 14 

at is, you know, she's saying that there are 15 

106 lots like yours, or whatever.  But that's 16 

the point that this should be going to, how 17 

is your situation unique, or exceptional.  18 

Maybe not one of a kind, but at least 19 

exceptional. 20 

  MS. BAKKER:  Okay.  First of all, 21 

I'll start over then.  I would like to build 22 
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a garage in the back of my property.  One of 1 

the reasons is to secure the property.  And 2 

as we know, last week D.C. police came out 3 

and said that break-ins of the houses have 4 

increased by 21 percent.   5 

  I -- I have a -- a list of the 6 

neighborhood crimes in my area of last week. 7 

 There were five break-ins at two houses and 8 

seven auto crimes.  Now granted I currently 9 

park my -- well, I have a truck.  I do some 10 

-- anyway, I have a truck.  And I park it in 11 

the back of my house, this is true, but it is 12 

wide and completely open.  I also know that 13 

at times people have -- I have a -- a -- 14 

where you go in the basement is down below, 15 

and I know that people have been down below 16 

there.  So one of the things is, I would like 17 

to secure my back yard and I would like to be 18 

able to continue parking there in a secured 19 

area.   20 

  The lot is 100 feet deep, but it 21 

is not -- it is less than 18 feet wide, which 22 
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makes it nonconforming as to the current 1 

requests of lots.  Was -- it's an over a 2 

hundred-year-old house.  The structure -- the 3 

existing house currently occupies 62 percent 4 

of the lot and it was there and the size it 5 

is when I purchased the house.   6 

  So, she told me -- Karen told me 7 

that oftentimes up to 70 percent is allowable 8 

and she has stated this on page 4 of her 9 

letter.  If I look at my current structure, 10 

which is 62 percent, and the 70 percent, that 11 

would leave eight percent to build a garage. 12 

 Well, a garage needs to be approximately 20 13 

feet deep.  That would mean the garage could 14 

only be seven feet wide.  I don't think 15 

that's really wide enough to put in a -- a -- 16 

a garage.  I would have liked a two-car 17 

garage to make the house of more value, but 18 

I've -- I've already cut -- thought I would 19 

cut back to one so I wouldn't be up in the 80 20 

percent occupancy.  So, I -- I've already cut 21 

it back -- back to one.  So, that has to do 22 
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with why I would like to build a garage and 1 

-- and what some of the difficulties are. 2 

  The second part of the -- the -- 3 

of the variance is the setback from the 4 

center line of the alley.  What I would 5 

propose to do is build it in line with any 6 

other garages that already exist.  I -- I 7 

have one particular photo here, which I can 8 

give to the Court as a record, but it is not 9 

part of your package.  It would be in line 10 

with an existing garage, two garages as a 11 

matter of fact, that are two or three lots to 12 

the east of my lot.  No, this -- this picture 13 

is not in.   14 

  So, I would continue --  15 

  ZC VICE-CHAIR JEFFRIES:  Excuse 16 

me, you said to the east of your lot? 17 

  MS. BAKKER:  Yes. 18 

  ZC VICE-CHAIR JEFFRIES:  Okay.  I 19 

thought you were at the very end of the block 20 

on the south side.   21 

  MS. BAKKER:  This -- this is -- 22 
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and again, I can give this record to you.  1 

This is V Street up here along the top. 2 

  ZC VICE-CHAIR JEFFRIES:  Yes. 3 

  MS. BAKKER:  And U Street along 4 

the -- U Street along the bottom. 5 

  ZC VICE-CHAIR JEFFRIES:  Right. 6 

  MS. BAKKER:  First Street and 7 

North Capitol. 8 

  ZC VICE-CHAIR JEFFRIES:  Right. 9 

  MS. BAKKER:   This property is 10 

mine.  And so this photograph right here, I'm 11 

standing at the junction of these alleys and 12 

looking east.  So these -- 13 

  ZC VICE-CHAIR JEFFRIES:  I got 14 

you. 15 

  MS. BAKKER:  -- garages are to the 16 

east. 17 

  ZC VICE-CHAIR JEFFRIES:  But your 18 

property is to the -- 19 

  MS. BAKKER:  Is on the -- is on 20 

the south side of V Street. 21 

  ZC VICE-CHAIR JEFFRIES:  Oh, okay. 22 
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 Okay.  I understand.  Okay.  I'm sorry.  Go 1 

ahead. 2 

  MS. BAKKER:  On the -- on the 3 

north side of the park, but on the south side 4 

of V Street. 5 

  ZC VICE-CHAIR JEFFRIES:  Okay.  I 6 

understand.  Thank you.  Go right ahead. 7 

  MS. BAKKER:  At the moment those 8 

are the reasons why I want to build a garage 9 

and some of the difficulties in meeting the 10 

-- the code requirements. 11 

  CHAIR MILLER:  Okay.  Let me just 12 

clarify.  You said that basically your lot 13 

was nonconforming with respect to area, width 14 

and lot occupancy as a result of a 1958 15 

regulation, that it was preexisting that, 16 

correct? 17 

  MS. BAKKER:  That is correct. 18 

  CHAIR MILLER:  And did you also 19 

say that the dwelling that's on it is 100 20 

years old, so that was preexisting the 21 

regulations as well? 22 
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  MS. BAKKER:  Yes.  Yes. 1 

  CHAIR MILLER:  So you can't add a 2 

garage as a matter of right to be in 3 

compliance with the regulations, correct, 4 

because you're already out of compliance with 5 

respect to lot occupancy, width and area. 6 

  I think Office of Planning was 7 

saying perhaps you could look into adding on 8 

to be in compliance with the special 9 

exception, which is a different standard.  10 

You don't have to prove an exceptional 11 

condition, you just have to prove no adverse 12 

impact basically and in harmony with the 13 

Zoning Regulations and the neighborhood.  And 14 

you're saying that you can't do a garage any 15 

percent lot occupancy, basically. 16 

  MS. BAKKER:  No, I -- I didn't say 17 

that.  18 

  CHAIR MILLER:  Okay. 19 

  MS. BAKKER:  I -- I was -- I do 20 

not think adding a garage will adversely 21 

affect the neighborhood.  Currently,  22 
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there -- 1 

  CHAIR MILLER:  I agree.  I mean, 2 

that's not what I'm asking.  I think that 3 

it's practically difficult, which is the 4 

second standard, for you to add a garage 5 

without going over the lot occupancy. 6 

  MS. BAKKER:  Correct. 7 

  CHAIR MILLER:  Because you only 8 

have eight percent difference.  You're at 62. 9 

  MS. BAKKER:  Correct. 10 

  CHAIR MILLER:  Okay.  Now, I guess 11 

my question is, how is your situation 12 

different from all the other lots that are I 13 

believe of similar size -- 14 

  MS. BAKKER:  I'm not aware  15 

that -- 16 

  CHAIR MILLER:  -- in the square. 17 

  MS. BAKKER:  I'm not necessarily 18 

aware that some of the other owners have 19 

tried to obtain a permit for building a 20 

garage.  Many of the neighbors have put in 21 

one of two items.  There -- this is a carport 22 
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and there are three such carports in addition 1 

to garages in -- in the neighborhood.  And 2 

many of the people have simply put in full 3 

yard parking pads.  And I considered a 4 

parking pad, but again, I would like to 5 

secure the property.  So, I am not 6 

necessarily saying that my lot is any 7 

different or unique from any of the other 8 

lots in the neighborhood.  It's simply that 9 

many of them, as I say, have put in parking 10 

pads.   11 

  At one time, this particular 12 

neighborhood was low economical as far as the 13 

people who lived there.  Now a number of the 14 

houses have been renovated, so I -- obviously 15 

a parking pad is less expensive than building 16 

a garage and I think that that was a solution 17 

for people to be able to park in their yards 18 

without parking on dirt.   19 

  The -- of the 21 houses that do 20 

have -- and this should be a part of your 21 

record, this particular photograph.  Of the 22 
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21 that do have garages, they actually -- 1 

their land occupancy is 58.67 percent.  So, 2 

they are -- that is 10 percent higher than 3 

what I am asking for, because my percentage 4 

would be 76 percent. 5 

  ZC VICE-CHAIR JEFFRIES:  Would you 6 

restate that again?  Go back. 7 

  MS. BAKKER:  Okay. 8 

  ZC VICE-CHAIR JEFFRIES:  Just go 9 

over your math. 10 

  MS. BAKKER:  Okay.  These 11 

particular houses that all have garages, and 12 

it -- this photograph should be a part of 13 

your record.  If it is not, I am happy to 14 

give it to you.   15 

  Their houses are 62.4 inches deep. 16 

 Then they all have porches behind the 17 

garages, which I believe is included under 18 

the occupancy, and then the garages.  So that 19 

they actually occupy 50 -- their land 20 

occupancy is 55.67 percent.  And how I -- the 21 

math of that is, I'm not sure I wrote it 22 
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right down in front of me, but their lots are 1 

100 feet deep by 17 feet wide.  That's 1,700 2 

square feet.  And so by the time you take the 3 

house and the porch and the garage, and 4 

multiply that out, it -- it just comes to 5 

58.67 percent.  Sixty-two feet, plus five 6 

feet, plus 18 feet, plus four inches and four 7 

inches and four inches comes to -- 8 

  ZC VICE-CHAIR JEFFRIES:  The lot 9 

area, you're saying is 1,700 square feet.  Of 10 

that 1,700 square feet, how much does the 11 

actual footprint of the house take up? 12 

  MS. BAKKER:  Sixty -- the -- the 13 

house itself, without the porch, is 62 feet 14 

by 17 feet.  Sixty-two feet, four inches.  15 

This particular photograph, again part -- can 16 

be made part of the record, will show you the 17 

yard is only 14 feet, four inches.  And I 18 

have proposed that my yard would be 16 feet, 19 

10 inches.  So therefore, it's -- it's almost 20 

two-and-a-half feet larger. 21 

  CHAIR MILLER:  I'm sorry.  Is the 22 
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point you're trying to get at that there 1 

wouldn't be an adverse impact from adding 2 

your garage because other neighbors also have 3 

it? 4 

  MS. BAKKER:  There are two points 5 

to be made.  The adverse point is not because 6 

other people have it, but the -- that 7 

particular point is that I would not be doing 8 

something un-different than what has already 9 

been done. 10 

  CHAIR MILLER:  Okay.  I think what 11 

Office of Planning was, you know, suggesting 12 

with respect to, you know, if you could come 13 

in 70 percent, then we're just looking at, 14 

you know, adverse impacts.  When you're above 15 

that, now we're looking at a three-prong 16 

test, which is an exceptional condition of 17 

your property, but it may be different in 18 

some way from the others on the square and 19 

then, the practical difficulties that arise 20 

because your property is different from 21 

theirs. 22 
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  MS. BAKKER:  Again, a garage, to 1 

bring it within 70 percent would make the 2 

garage seven feet wide.  That is not 3 

practical. 4 

  CHAIR MILLER:  I get the practical 5 

difficulty.  Let's go back to the exceptional 6 

situation, because I think that's part of the 7 

problem here.  And let me just say one thing 8 

before you answer.  It looks like your lot is 9 

similar to the other lots.  But you've raised 10 

the point that your dwelling, which may be 11 

considered as a different situation, takes up 12 

so much space on your lot.  Is it different 13 

-- 14 

  MS. BAKKER:  Yes. 15 

  CHAIR MILLER:  -- others though? 16 

  MS. BAKKER:  As -- as a matter of 17 

fact, it is.  The lot -- my lot is not un-18 

different from the other lots, but my 19 

dwelling being an end unit -- it's not 20 

technically a corner house, but being an end 21 

unit it is slightly larger, as are most end 22 
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units in a row -- a line of row houses.  So 1 

it is about five feet deeper than the other 2 

dwellings. 3 

  CHAIR MILLER:  And just if you 4 

know, the other dwellings that are on other 5 

lots around you, are they as old as yours?  6 

Were they built more recently, or what's the 7 

story on that? 8 

  MS. BAKKER:  The -- all of the 9 

houses along V Street were built at the same 10 

-- and those are the houses that I am 11 

referring to that my house is five feet 12 

deeper.  They were all built at the same time 13 

in around 1901 by the same developer and the 14 

same architect.  So they are all the same 15 

age.  I have not done any research on the 16 

balance of the houses in that square block, 17 

but they all appear to be -- have developed 18 

along the same time. 19 

  CHAIR MILLER:  Okay.  So if your 20 

house were not five feet deeper, if it was 21 

five feet shallower, would you then be able 22 
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to add the garage, at least coming in -- 1 

well, would you be able to do that within the 2 

special exception? 3 

  MS. BAKKER:  I believe so, because 4 

that would add 80 more square feet.  That 5 

would be acceptable.  And so right now, yes, 6 

that would make it acceptable because then 7 

that would allow the garage to be 200 and -- 8 

actually it would make it a little bit -- 9 

yes, that would make it the exact size that I 10 

am proposing to make the garage, which would 11 

be approximately 20 by 13 feet.  Because that 12 

would give me an additional 87 square feet 13 

added to 140 square feet.  That would bring 14 

it up to 227 square feet.   15 

  MEMBER DETTMAN:  I'm miked up now. 16 

 I'm sorry, I'm having a little trouble 17 

tracking this and I want to make sure that I 18 

have everything clear so that we can sort of 19 

step through the three parts of the variance 20 

test. 21 

  The last point that you just made, 22 
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I missed it.  Something's going to give you 1 

some additional square footage.  What was 2 

that that you were referring to? 3 

  MS. BAKKER:  Ms. Miller asked if 4 

my house were not five feet deeper and was in 5 

line with all of the rest of the houses, I 6 

previously stated that it is approximately 7 

five feet deeper than the adjoining houses 8 

until actually you get to the 28th house and 9 

that also is five feet deeper.  So that they 10 

kind of act like bookends, which is typical 11 

for many row houses, that the ones on the end 12 

will be a little bigger or deeper than the 13 

ones in between.   14 

  MEMBER DETTMAN:  Okay.  Just 15 

wonder if you could satisfy a curiosity of 16 

mine.  I'm looking at the photos that you 17 

submitted into the record, Exhibit 6, and 18 

then I'm also comparing those photos to the 19 

DC OP report. 20 

  MS. BAKKER:  Yes. 21 

  MEMBER DETTMAN:  How long have you 22 
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lived at the residence? 1 

  MS. BAKKER:  Four years. 2 

  MEMBER DETTMAN:  Four years?  Have 3 

you put any additions or anything on?  The 4 

reason I ask is that it looks like I see a 5 

Pella window sticker on the back window.  I 6 

also see a pile of sand, which sort of could 7 

suggest a construction site.  And in the DC 8 

OP report, that stuff is gone.  So I'm just 9 

wondering if when you took these photos, was 10 

there some construction being done on the 11 

house? 12 

  MS. BAKKER:  Yes, some 13 

construction was done on the interior of the 14 

house.  The sand is left over from the 15 

basement was a half -- half-inch cement and 16 

dirt.   17 

  MEMBER DETTMAN:  Okay. 18 

  MS. BAKKER:  And so I had that dug 19 

out, with a permit of course.  The interior 20 

was completely gutted when I purchased the 21 

house and the part of the interior has been 22 
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renovated. 1 

  MEMBER DETTMAN:  The rear of the 2 

house, the siding and the brick, looks fairly 3 

new.  Did you happen to extend the rear of 4 

the house, or enclose a porch or something? 5 

  MS. BAKKER:  I -- I replaced the 6 

siding.  I did not -- I did not -- have not 7 

done any additions. 8 

  MEMBER DETTMAN:  Okay. 9 

  MS. BAKKER:  I did replace the 10 

alley wall though because the mortar was 11 

completely shot when I bought it.  And that 12 

was a surprise, so the whole alley wall was 13 

torn down, but it was not extended. 14 

  MEMBER DETTMAN:  Okay.  In terms 15 

of your practical difficulty, I heard you 16 

talk about your desire to secure the 17 

property.  You had said something about your 18 

proximity to Howard University and it could 19 

be difficult to park on the street.  And I 20 

think I'm having a little difficulty trying 21 

to identify what the practical difficulty is. 22 
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 Is it practically difficult for you to park, 1 

to secure the property, and this is why you 2 

need a garage? 3 

  MS. BAKKER:  At times -- I can 4 

park in the back, as do many people, but it 5 

is unsecured.  And the biggest thing is, I 6 

would like to have it secured with a garage. 7 

  MEMBER DETTMAN:  Okay. 8 

  MS. BAKKER:  Now granted, one of 9 

the reasons I park back there is because, 10 

yes, it is close to Howard University, and I 11 

think this is about two, at the most three 12 

blocks from the southern edge of Howard 13 

University, and at times, it can be 14 

particularly very full, so that it is not 15 

possible to park on the street.  So, that is 16 

why I end up parking back there.  But it -- 17 

well, for instance, when it rained this last 18 

week, I parked on the street every day.  And 19 

in fact, I even got a ticket one day because 20 

I forgot about the street sweeping in amongst 21 

the rain, but -- so I can't really walk in 22 
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the -- the mud and the dirt back there.  So I 1 

would like to finish it off.  And again, I -- 2 

I have thought about a parking pad, but my 3 

first desire is for a garage to secure my 4 

vehicle in. 5 

  MEMBER DETTMAN:  Well, the Zoning 6 

Regulations do require you to provide one 7 

spot on the site.  And so I'm not sure that 8 

the Howard University argument is going to 9 

fit in well with the uniqueness and then lead 10 

to the practical difficulty since it does 11 

appear, although it's not improved, the rear 12 

of your property does provide that parking 13 

space.   14 

  Did you explore any other way to 15 

secure the property in addition to 16 

constructing a garage? 17 

  MS. BAKKER:  The other way would 18 

simply be to put a fence to the very edges of 19 

my property.  I was -- would like to do 20 

everything at one time.  And so, if -- I 21 

didn't want to secure the property first and 22 
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then come and ask for a variance to have a 1 

garage.  I -- I just wanted to do everything. 2 

 It makes economical sense to do that.  As -- 3 

as you're well aware, this process, I've been 4 

working on this for over a year, so I have 5 

put off securing my property in that amount 6 

of time.   7 

  Now, I guess one of the things 8 

that has been pointed out in thinking about 9 

this extensively, and this was mentioned in 10 

the OP report, the design of securing a 11 

property I have actually taken into 12 

consideration the traffic.  Although we don't 13 

get a great deal of traffic, we do get some 14 

traffic and that is that my intentions of 15 

building a brick fence and garage would be 16 

to, in essence, cut out the corner to assist 17 

in the -- the turning radius.  So I -- I have 18 

tried to think of being a good neighbor in 19 

wanting to also secure my property. 20 

  MEMBER DETTMAN:  Well, I 21 

appreciate that you're trying to be a good 22 
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neighbor and I agree that constructing a 1 

garage would absolutely secure the property. 2 

 I do think there might be other solutions 3 

though. 4 

  I want to just point out one last 5 

thing on the plans, is that the plans 6 

indicate -- it's drawing 2, that you have an 7 

overall garage dimension of 19 feet, 8 8 

inches, and an inside clearance of 18 feet, 4 9 

inches.   10 

  MS. BAKKER:  Plan 2?  Oh, on the 11 

side. 12 

  MEMBER DETTMAN:  I'm looking at 13 

plan view. 14 

  MS. BAKKER:  Yes.  Yes. 15 

  MEMBER DETTMAN:  Even if the 16 

garage was constructed, it doesn't appear as 17 

if the dimensions of the garage meet the 18 

minimum parking space requirements of 19 19 

feet, 9 inches. 20 

  MS. BAKKER:  Well, that could be 21 

easily -- be rectified.  I mean, I guess I 22 
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didn't realize there was a minimum.  I -- I 1 

apologize.  But, the overall or the inside do 2 

you -- are you saying is 19 feet, nine? 3 

  MEMBER DETTMAN:  Chapter 21 of the 4 

Zoning Regulations deals with parking 5 

requirements and one of the parking 6 

requirements is the dimensions of the actual 7 

parking space.  And I believe it's 19 feet, 9 8 

inches, with 6 feet, 6 inches of vertical 9 

clearance.  As the plans are drawn up, it 10 

doesn't appear as if your parking space meets 11 

those requirements. 12 

  MS. BAKKER:  Well, certainly that 13 

was unintentional and they can certainly be 14 

amended.  We're talking about a very small 15 

space.   16 

  MEMBER DETTMAN:  I understand 17 

that, but in order to get the parking space 18 

to meet the dimensional requirements, it's 19 

going to make your garage larger, which 20 

increases lot occupancy, which is why we're 21 

here today. 22 
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  MS. BAKKER:  Yes, by about one 1 

square foot. 2 

  BZA VICE-CHAIR LOUD:  Ms. Bakker, 3 

good morning.  I wanted to sort of summarize 4 

what I've been gleaning from your testimony. 5 

  It sounds to me like you're saying 6 

that because you live in an end unit, your 7 

dwelling is about, using your own figures, 8 

your dwelling results in your lot occupancy 9 

being about seven percent more than your 10 

neighbors'.  You testified most of your 11 

neighbors were 55.7, I think. 12 

  MS. BAKKER:  Yes. 13 

  BZA VICE-CHAIR LOUD:  And the 14 

record before us says your lot occupancy is 15 

about 62 percent. 16 

  MS. BAKKER:  That's correct. 17 

  BZA VICE-CHAIR LOUD:  Okay.  So 18 

and your argument is that that makes your 19 

property unique, or your situation unique, as 20 

an end unit with a slightly larger dwelling 21 

than all of your neighbors.   22 
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  The practical difficulty that you 1 

have encountered is that you cannot build 2 

your design for your rear garage with your 3 

deck without violating the alley center line 4 

setback because you've lost that seven 5 

percent, which is about -- I don't know if 6 

you said it was five feet? 7 

  MS. BAKKER:  Yes. 8 

  BZA VICE-CHAIR LOUD:  Did you say 9 

it was five feet?  And so you're missing 10 

about three feet, according to the pleadings. 11 

 And somewhere in that five feet, because 12 

your dwelling is larger, is that three feet 13 

that you're missing in addition to which your 14 

lot occupancy is obviously greater because 15 

your dwelling is larger.  So is that the case 16 

that you're presenting for us this morning in 17 

terms of the variance test? 18 

  MS. BAKKER:  That -- that is 19 

correct. 20 

  BZA VICE-CHAIR LOUD:  Okay.  And I 21 

think we can sort of walk through the other 22 
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elements regarding detriment to public good, 1 

because the ANC supported you nine to zip in 2 

their February 19 hearing.   3 

  But I think for me, and perhaps 4 

some of the rest of us, we're trying to piece 5 

together the various elements of your 6 

argument.   7 

  MS. BAKKER:  Sir, I also have a 8 

letter that was signed by several of my 9 

neighbors, that I have discussed this with 10 

them and they have no objections. 11 

  BZA VICE-CHAIR LOUD:  Okay.  And 12 

if that's not a part of the record, I would 13 

encourage you to make it a part of the 14 

record. 15 

  MS. BAKKER:  It -- it was part of 16 

the ANC report.  I do have a copy of what 17 

they sent to us.  They mentioned the -- the 18 

neighbors, but I'm not sure if they sent you 19 

an actual copy.  But, I can certainly provide 20 

you with a copy. 21 

  BZA VICE-CHAIR LOUD:  Okay.  Thank 22 
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you. 1 

  CHAIR MILLER:  Any other 2 

questions?   3 

  Okay.  Anything else you want to 4 

say at this point before we go to Office of 5 

Planning, and we will be getting back to you 6 

so you'll have another opportunity. 7 

  MS. BAKKER:  No, thank you. 8 

  CHAIR MILLER:  Okay.  Then let's 9 

hear from the Office of Planning. 10 

  MS. THOMAS:  Madam Chair, good 11 

morning again.  Karen Thomas with the Office 12 

of Planning. 13 

  We believe that the subject 14 

application was not in conformance with the 15 

criteria for granting the area variance 16 

because we didn't find any uniqueness in the 17 

property.  It's a rectangular property which 18 

slopes from north to south and it's improved 19 

as an end unit row house and the use is 20 

consistent with the R-4 District.   21 

  It is also slightly larger than 22 
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the surrounding lots and the majority of 1 

which are not improved with garages.  And we 2 

couldn't recommend approval of the garage as 3 

it is. 4 

  CHAIR MILLER:  Let me ask you 5 

this.  I mean, I heard testimony today that I 6 

didn't see, you know, in the papers earlier 7 

with respect to uniqueness here.  For 8 

instance, you know, you look at the site plan 9 

and you see all these lots and you think, oh, 10 

they're all the same.  But the case law says 11 

that when we're considering uniqueness we can 12 

consider improvements on the property.  And 13 

if an applicant has stated that her property 14 

is unique as a end unit, I mean, there are 15 

many in between.  It may not be different 16 

from the one at the other end, but it doesn't 17 

have to be in and of itself totally unique.   18 

  But in any event, this was an 19 

existing improvement which is deeper and has 20 

greater lot occupancy than the other 21 

properties.  And that specifically leads to 22 
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her practical difficulty of not being able to 1 

put on the property a garage that's set back 2 

the required amount from the alley and also 3 

that doesn't exceed lot occupancy.   4 

  Why isn't that a unique situation 5 

that gives rise to a specific practical 6 

difficulty in complying with the regulations? 7 

  MS. THOMAS:  I wasn't aware that 8 

having a larger lot occupancy is considered a 9 

unique feature in and of itself.  It could be 10 

said though, given that, that a lot of the 11 

end units in the row district are larger, 12 

considerably larger than the in-fills.  And 13 

that of itself may lend itself to some 14 

uniqueness within the square.   15 

  If you look at some of the base 16 

maps, you can clearly see that the end units 17 

within the square, they don't have court 18 

areas.  They're not built like bookends.  So 19 

they don't have that court area, but at the 20 

same time I wasn't aware that that was used 21 

as a unique -- lot occupancy in and of itself 22 
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was a unique feature.   1 

  CHAIR MILLER:  I don't know in and 2 

of itself, but I think you have to look at it 3 

in the context of the square and the other 4 

lots.  And I think what the Board has to be 5 

wary of is that if this were like every lot, 6 

then even though there was a problem in 7 

providing the garage, I guess it would be my 8 

position that we wouldn't really have the 9 

authority to grant a variance then because by 10 

granting it in this case, everybody else 11 

would be qualified in the same way.  And that 12 

really means that it should be a text 13 

amendment for the Zoning Commission. 14 

  But if this is like one of two in 15 

a long row that's different, then I believe 16 

that we can look at as an exceptional 17 

situation. 18 

  ZC VICE-CHAIR JEFFRIES:  Under a 19 

variance? 20 

  CHAIR MILLER:  Under the variance. 21 

  ZC VICE-CHAIR JEFFRIES:  That's 22 
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it, yes. 1 

  CHAIR MILLER:  I mean, it looks as 2 

if, unlike many of the other neighbors next 3 

door, she can't even -- maybe you could 4 

comment on this, but it doesn't sound like 5 

she could even meet the special exception 6 

test without demolishing part of the 7 

residence. 8 

  MS. THOMAS:  Yes, I would say that 9 

would be correct.  She would have to demolish 10 

the two percent sort of over the 60 -- when 11 

we did the calculation sort of directly 12 

translated into the extra six percent that 13 

she would need beyond the 70 percent for the 14 

garage.   15 

  I guess, you know, having to go to 16 

the first step is where we got stuck.  We can 17 

see that there's a practical difficulty, I 18 

mean, for her getting the garage in there 19 

beyond 70 percent.  But if we were to look at 20 

the end unit as being different to the 21 

square, I guess that could be considered a 22 
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unique feature as the end units are 1 

particularly larger than the in-fill lots.   2 

  ZC VICE-CHAIR JEFFRIES:  Let me be 3 

clear though, but this particular end unit, 4 

it's not just unique because it's an end 5 

unit, but also that there's an existing 6 

addition to it. 7 

  MS. THOMAS:  Yes, and that 8 

addition existed and we didn't find any 9 

records of it being an approved addition.  It 10 

seemed as if it was already part of that 11 

house as it was built.  It was included 12 

originally. 13 

  ZC VICE-CHAIR JEFFRIES:  Correct. 14 

  CHAIR MILLER:  So would there be 15 

any adverse impact from granting relief in 16 

this case? 17 

  MS. THOMAS:  We seen no physical 18 

adverse impact to the neighborhood.  We were 19 

just concerned about, as you said, everybody 20 

else wanting to come in and say that their 21 

lot was unique or their lot occupancy was 22 
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greater so that they should have the garage. 1 

  CHAIR MILLER:  Thank you. 2 

  MEMBER DETTMAN:  In your 3 

experience analyzing cases in row house 4 

neighborhoods, would you agree with a 5 

statement that end units are typically built 6 

deeper? 7 

  MS. THOMAS:  Yes.  Yes.  Yes, I 8 

would. 9 

  MEMBER DETTMAN:  And if we were to 10 

remove the addition that was at some point 11 

added onto the rear of this house, does the 12 

original rear of the house extend further 13 

than the houses that are in the interior of 14 

this block? 15 

  MS. THOMAS:  Yes. 16 

  MEMBER DETTMAN:  It does?   17 

  CHAIR MILLER:  What's the addition 18 

that you're referring to? 19 

  MEMBER DETTMAN:  Looking at the 20 

plans, the side elevation and the photos, it 21 

appears as if at some point, I'm not exactly 22 
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sure when this structure was originally 1 

built, but it appears at some point that 2 

there was some sort of addition put onto the 3 

rear of the property.  I don't know if it's 4 

pre-1958 or post-1958, but it looks like 5 

there was an addition made. 6 

  MS. THOMAS:  Just to add to that, 7 

it was pre-'58 addition.  And the end units, 8 

as you said, the end units are typically 9 

longer than the interior.  And even if you 10 

were to take out that little portion, it 11 

would still be longer.   12 

  ZC VICE-CHAIR JEFFRIES:  You can 13 

just look at one of the photographs here and 14 

you just get a slight glimpse of the 15 

adjoining row house and you can tell that 16 

obviously this is some addition.  Now in 17 

terms of when it occurred, I mean, I'll go on 18 

what you're saying but clearly this is -- and 19 

this addition was in place when you purchased 20 

the home. 21 

  MS. BAKKER:  Yes, it was, Mr. 22 
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Jeffries. 1 

  CHAIR MILLER:  Okay.  Anything 2 

else for Office of Planning? 3 

  ZC VICE-CHAIR JEFFRIES:  I would 4 

ask the question about, you know, Crispus 5 

Attucks Park or Court, does that at all help 6 

in terms of adverse impact?  I mean, does 7 

that provide you more comfort, you know, 8 

having this garage in place would not have an 9 

adverse impact? 10 

  MS. THOMAS:  On the park? 11 

  ZC VICE-CHAIR JEFFRIES:  On the 12 

park or just the general area. 13 

  MS. THOMAS:  No, it wouldn't.  I 14 

don't see the garage having an impact on the 15 

park and anything like that, because there 16 

are garages at other corners as well. 17 

  ZC VICE-CHAIR JEFFRIES:  Well, but 18 

it's not like there's an alley and then 19 

another garage right across from it.  I mean, 20 

there's a huge space. 21 

  MS. THOMAS:  Yes. 22 
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  ZC VICE-CHAIR JEFFRIES:  Which 1 

means that, you know, it's no real impact. 2 

  MS. THOMAS:  There's no impact.  3 

Yes, no impact.  No. 4 

  ZC VICE-CHAIR JEFFRIES:  Okay. 5 

  CHAIR MILLER:  Okay.  Any other 6 

questions for Office of Planning?   7 

  Do you have any questions for the 8 

Office of Planning?  No?  Okay. 9 

  Is anybody here from the ANC in 10 

this case?  I believe we do have a letter in 11 

support from the ANC.  That is our Exhibit 12 

23, ANC 5-C.  And it meets our great weight 13 

requirements.  They voted unanimously to 14 

support the application.  They made a 15 

reference to subject to any traffic concerns 16 

posed by the planned garage.  We haven't 17 

heard any traffic concerns in this hearing. 18 

  Okay.  Do you have a comment to 19 

the ANC's report, by any chance? 20 

  MS. BAKKER:  The -- the primary 21 

concern was turning, could people see.  And 22 
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as I mentioned, the plans show cutting out 1 

approximately three by four feet and putting 2 

it back towards the alley.  That may be just 3 

a little bit difficult to see on the plan, 4 

only from the standpoint there is a big 5 

heavier line around the garage which is -- 6 

this is the plan that was submitted to the 7 

permit office and the -- that is a 8 

requirement by the -- the soil section to 9 

outline where there would be digging in the 10 

ground and so that does not represent a 11 

portion of the -- the garage or construction. 12 

 It simply represents the area in which soil 13 

would be removed permanently or temporarily. 14 

  So in plan 2, in the lower left 15 

hand corner you will see inside of that a 16 

darker like where it is cut out and set back 17 

approximately four-and-a-half feet. 18 

  CHAIR MILLER:  So you've responded 19 

to that concern in the plan already? 20 

  MS. BAKKER:  Yes.  Yes. 21 

  CHAIR MILLER:  Okay.  Okay.  Is 22 
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there anybody here who wishes to testify 1 

either in support or opposition of this 2 

application? 3 

  Okay.  Not hearing from anyone, do 4 

you have any final comments? 5 

  MS. BAKKER:  I actually think a 6 

garage would improve the area.  And while I 7 

know that the Zoning Board does not want to 8 

create a great deal of exceptions, I think it 9 

is in conformance with some of the garages 10 

that are already there and it certainly would 11 

be a vast improvement over the unimproved lot 12 

that I currently have back there.  So I -- I 13 

think it would be an improvement to the 14 

neighborhood.  It would afford me security.  15 

While the park is a great asset, it also 16 

draws in a lot of people from other 17 

neighboring areas and so more and more 18 

traffic is going back there.  And I just 19 

think that this would be a benefit, along 20 

with all the other improvements that I made 21 

on the house which was sitting empty for 25 22 
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years.  So, thank you for your time. 1 

  CHAIR MILLER:  Thank you. 2 

  Okay.  Let me just ask you this.  3 

We're just taking a moment to look at the 4 

plans.  Were these plans presented to anyone 5 

else yet, you know, with respect to what you 6 

were saying, how you changed the curvature or 7 

whatever?  I guess part of my concern, it 8 

just goes to the question of the dimensions 9 

of the garage that Mr. Dettman raised 10 

earlier.   11 

  MS. BAKKER:  This -- this is -- 12 

originally, this -- this was not changed.  It 13 

was addressed.  I -- I addressed this before 14 

the issue of the curvature came up.  And so I 15 

simply pointed that out to them.  As you may 16 

be aware, many people do not know how to 17 

fully read plans.  And so they assume when 18 

looking at the pictures and the plans that 19 

the garage would go to the very corner, or 20 

the -- the fence.  And so I simply pointed 21 

that out to them.   22 
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  In terms of the -- the -- the size 1 

of the garage, unfortunately I -- I didn't 2 

realize that there was a minimum.  We're off 3 

by one inch.  I was trying to maximize the 4 

yard area and minimize the lot coverage area. 5 

 There's just -- you know, when you're trying 6 

to meet all these requirements, you're trying 7 

to look for the best way to achieve it.  I do 8 

not think an inch will adversely affect the 9 

remaining yard area and that can easily be 10 

changed.  I'm happy to resubmit drawings 11 

showing that, or simply the permit drawings 12 

can be revised on site. 13 

  MEMBER DETTMAN:  Madam Chair, I 14 

think if that's the only issue, I'm looking 15 

at the plans again, and you know, technically 16 

it looks like we could make an issue out of 17 

it, but I mean, it's de minimus and I think 18 

that as the plans are drawn up, again, if 19 

that's the only issue that would prevent us 20 

from going forward today, I think that the 21 

plans are adequate enough to meet all of the 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 88

parking requirements of Chapter 21, I do. 1 

  It appears that the width of the 2 

garage door is nine feet and it appears that 3 

the outside dimension of the garage is 19 4 

feet.  So technically you could make the 5 

argument that it meets the requirement, 6 

absolutely. 7 

  CHAIR MILLER:  Thank you.  I think 8 

that that is the only issue that might be 9 

holding up the Board's consideration at this 10 

point.   11 

  Okay.  I think that the Board is 12 

ready to go forward with deliberation on this 13 

application.  I think I would like to do this 14 

under motion and then we'll see what happens. 15 

  I would move approval of 16 

Application No. 17754 for a variance from the 17 

nonconforming structure provisions under 18 

subsection 2001.3 and a variance from the 19 

accessory structure provisions under 20 

subsection 2300.2(b) to allow the 21 

construction of a free standing garage 22 
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serving a one-family dwelling at premises 84 1 

V Street, N.W.   2 

  And do I have a second? 3 

  BZA VICE-CHAIR LOUD:  Second, 4 

Madam Chair. 5 

  CHAIR MILLER:  Okay.  I would like 6 

to say that, you know, coming into this 7 

hearing I didn't think that there was a case 8 

for variance relief in this case because all 9 

the lots in this square seem to be very 10 

similar and the Board can't grant a variance 11 

in a case where, even though it predates the 12 

1958 regulations, if every lot is the same, 13 

then there would be no difference between the 14 

case at hand and the other lots, and that it 15 

really wouldn't be unique and a text 16 

amendment would be the appropriate relief. 17 

  But in this case, when we explored 18 

the situation with the applicant, it came to 19 

light that this case was different from the 20 

other lots.  The Court of Appeals has said 21 

when we look at a property, we look at not 22 
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just the area of the property, the physical 1 

characteristics, but we look at any 2 

improvements upon the property.   3 

  And so, in this case we do have a 4 

piece of property that was a lot prior to the 5 

1958 regulations and in fact had a dwelling 6 

on it prior to the 1958 regulations.  And 7 

that is different from all the other lots 8 

next to it until we get to the other end of 9 

the street.  And the applicant described it 10 

as basically two bookends.  And in this case, 11 

because the dwelling is five feet deeper than 12 

all the others next to it, it has a practical 13 

difficulty of being able to add a garage in 14 

the back, like all the other properties next 15 

door could, without being in violation of the 16 

lot occupancy requirements, even under  17 

special exception standards, and the 18 

measurements to the alley.   19 

  And therefore, the only way in 20 

which this applicant could provide a garage 21 

would be by demolishing part of the dwelling 22 
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and that certainly has been considered by 1 

this Board and certainly as a practical 2 

difficulty. 3 

  You know, I don't think we need to 4 

step into judging the practical difficulty of 5 

needing a garage in this case.  I don't think 6 

we have to go so far as to say, well, she can 7 

secure her property in another way.  I think 8 

that really definitely goes beyond what we 9 

need to judge as a practical difficulty.  10 

It's not a use variance.  We don't have to 11 

look at undo hardship.  We have to see does 12 

this applicant have a practical difficulty in 13 

complying with the regulations?  And it seems 14 

to be clear that she does.   15 

  And even Office of Planning, when 16 

looking at it after hearing the evidence in 17 

this case that came out in the hearing, 18 

seemed to agree as well that this was 19 

different and this wasn't in the record 20 

before, how this house was different from and 21 

therefore the property from the other 22 
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properties.  And there is no evidence in the 1 

record of any adverse impact of approving the 2 

relief in this case.  The ANC supports it.  3 

And I believe there's also neighbors that 4 

support it.  That's coming into the record. 5 

And it adds to her security and there's this 6 

park behind it; it doesn't adversely impact 7 

neighbors.  So, that is why I'm moving to 8 

approve this application. 9 

  Others? 10 

  ZC VICE-CHAIR JEFFRIES:  I will 11 

say, you know, I'm very sympathetic to Ms. 12 

Bakker's situation and in addition to all 13 

that you've said, and I don't know whether 14 

there's case law to back this up, but I do 15 

think that, you know, end units do carry some 16 

additional burdens that in-fill units don't 17 

and one is the safety concern and being able 18 

to maintain the property and so forth.  And I 19 

do see that somewhat exceptional.  That might 20 

be the case to be made with some of the other 21 

end units, but you know, throughout the city, 22 
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you know, I do find that some of these end 1 

units, you know, there are other issues that 2 

they're having to deal with that in-fill 3 

units don't have to deal with.  And so I do 4 

find the uniqueness or exceptional situation 5 

there.    And, I'm very happy that 6 

we got some issues -- I mean practical 7 

difficulties and that my colleague Mr. 8 

Dettman was able to really point out this 9 

addition, really sort of helping to make the 10 

case for the applicant here.  And then again, 11 

I think with the park that's behind it, I 12 

mean, there's just no adverse impact in terms 13 

of having a garage and I don't believe that 14 

there's going to be a floodgate of 15 

applicants, you know, in this situation 16 

because I think we've been able to sort of 17 

carve out and identify uniqueness and 18 

practical difficulties for this particular 19 

lot.  So I will be voting in the affirmative. 20 

  MEMBER DETTMAN:  I'm wavering 21 

here, so I'll express my support for this 22 
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application as well, but out of an abundance 1 

of caution.   2 

  I have difficulty with the 3 

practical difficult test.  I'm not sure if 4 

the practical difficult should be the 5 

applicant's inability to construct a garage, 6 

because it leads me down the path to think 7 

that people are entitled to building garages. 8 

 I actually think that the practical 9 

difficult should be the applicant's inability 10 

to secure the property.  And I actually think 11 

that there are at least one, maybe numerous 12 

ways to secure the property without giving 13 

rise to these zoning issues.   14 

  But as you said, Madam Chair, it's 15 

not really a question we need to sort of 16 

explore too much.  I mean, what we have us 17 

before us is a garage.  I think that the 18 

desire to have a roof deck is somehow playing 19 

in here, which also is indicated on the 20 

plans, is not before the Board and actually 21 

it is labeled on the plans as future, which 22 
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in the future it will require some relief if 1 

you do go forward with those plans.  So that 2 

should be noted in our order as well, 3 

regardless of -- yes?  I'll explain it a 4 

little bit.  I believe that construction of a 5 

roof deck on the garage would require -- 6 

since this garage is in a required open 7 

space, it's occupying a  portion of the rear 8 

yard.  Given the height of the structure, I 9 

think it would require relief from 10 

projections in required open space. 11 

  MS. BAKKER:  May I address that, 12 

Madam Chairman? 13 

  MEMBER DETTMAN:  It's not before 14 

the Board, but I think it's important since 15 

the Board adopts plans that need to be 16 

constructed and it is indicated on the plans, 17 

that I don't want the applicant to think that 18 

when we put our stamp of approval on these 19 

plans that she's also given approval to build 20 

the roof structure. 21 

  CHAIR MILLER:  All right.  I guess 22 
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we'll go out of deliberation because you've 1 

raised an issue and the applicant wants to 2 

respond to it.  And so, you know, I think 3 

that we -- what?  It's not -- well --  4 

  MS. BAKKER:  I would like to know 5 

what is not in compliance about it, first of 6 

all. 7 

  CHAIR MILLER:  Okay.  Wait a 8 

minute.  I'm not sure we're going to go there 9 

because you didn't seek anything with respect 10 

to that.  It's in the plans.  We're approving 11 

the plan, correct? 12 

  MS. BAKKER:  The reason I didn't 13 

seek anything for it, and this is why I would 14 

like to know your adverse -- 15 

  MEMBER DETTMAN:  Okay. 16 

  MS. BAKKER:  You're right, the 17 

plans say this, but on the plans that the 18 

permit reviewed, the Permit Office reviewed 19 

on the survey plan, her survey plan clearly 20 

states -- I had to change it for her before 21 

she wrote the letter for Zoning that it 22 
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included it.  So -- 1 

  CHAIR MILLER:  For whom?  You're 2 

referring to her? 3 

  MS. BAKKER:  Swan Mac, who wrote 4 

the initial letter for Zoning.  So, as far as 5 

the Permit Office was concerned, it was -- is 6 

part of the plans.  And so she did not have 7 

any problems with it.   8 

  CHAIR MILLER:  Okay. 9 

  MEMBER DETTMAN:  Let me first 10 

apologize for pulling the Board out of 11 

deliberation, because I sometimes raise these 12 

issues just to get them in the record and not 13 

knowing that it's going to pull us off track. 14 

 And my reading of 2503.2 might be incorrect. 15 

 And if we could find out from DC OP if my 16 

reading is incorrect, we could just carry on. 17 

 And as I said, if it's not before the Board, 18 

then that's fine.  But it is indicated on the 19 

plans which the Board adopts.   20 

  CHAIR MILLER:  Well, that's what 21 

I'm saying, that first of all, in approving 22 
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this application it's my opinion that the 1 

roof deck is -- first of all, it's in the 2 

plans and second of all, the applicant's 3 

correct that this is not self-certified; it 4 

has been sent to us from the Zoning 5 

Administrator and the Zoning Administrator 6 

did not identify relief that would be 7 

required for it.   8 

  All right.  Are there other 9 

concerns?   10 

  Okay.  You know, the Zoning 11 

Regulations often raise various questions, 12 

even in our minds, you know.  And so, you 13 

know, I can understand that it would raise a 14 

flag for Mr. Dettman, but I would say the 15 

Board is not saying that relief is required. 16 

  MS. BAKKER:  Okay.  Thank you. 17 

  MEMBER DETTMAN:  And anybody can 18 

certainly correct me, if I'm wrong. 19 

  We're ruling on the variances, but 20 

we're ruling on approving the plans as 21 

presented and that the plans do show a roof 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 99

deck.  So it's not my opinion that one would 1 

be required. 2 

  I guess when you get to 3 

permitting, if the ZA feels that something 4 

else is required, that they would let you 5 

know and you would come back to the Board. 6 

  Okay.  Any other comments on the 7 

motion?  Anything else on the motion which 8 

addresses the variance before us?   9 

  Okay.  Not hearing anything, then 10 

there's a motion that's been seconded.  All 11 

those in favor, say aye. 12 

  ALL:  Aye. 13 

  CHAIR MILLER:  All those opposed? 14 

 All those abstaining? 15 

  And would you call the vote, 16 

please? 17 

  MS. BAILEY:  Madam Chair, I'm very 18 

sorry, but I do need to ask a question to 19 

clarify something prior to calling the vote. 20 

  Is the Board saying that relief 21 

from the lot occupancy requirement is not 22 
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required for this project? 1 

  CHAIR MILLER:  The Board is 2 

approving the request for variance relief 3 

that was -- 4 

  MS. BAILEY:  Advertised. 5 

  CHAIR MILLER:  -- advertised.   6 

  MS. BAILEY:  2001.3 and 2300.2(b), 7 

and that's it? 8 

  CHAIR MILLER:  Oh.  Well, I'm 9 

sorry.  I see what you're saying.  That the 10 

Office of Planning suggested that lot 11 

occupancy was also required relief?  Did we 12 

miss anything else? 13 

  MS. BAILEY:  Lot width and lot 14 

occupancy were the two additional variances 15 

identified by the Office of Planning. 16 

  CHAIR MILLER:  Okay.  Thank you 17 

very much for bringing that to our attention. 18 

 Maybe we should re-vote again with that 19 

there.   20 

  We are going to add that variance 21 

relief.  I'm sorry that I didn't state it 22 
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when I was reading the relief sought.  I was 1 

reading from the advertised relief.   2 

  Okay.  So it would be from the 3 

advertised relief plus lot occupancy and lot 4 

width as recommended by Office of Planning. 5 

  All those in favor, say aye. 6 

  ALL:  Aye. 7 

  CHAIR MILLER:  All those opposed? 8 

 All those abstaining? 9 

  And, would you call the vote, 10 

please? 11 

  MS. BAILEY:  Madam Chair, the vote 12 

is recorded as 5-0-0 to grant the 13 

application.  The motion was made by Mrs. 14 

Miller; seconded by Mr. Loud.  Mr. Dettman, 15 

Mrs. Walker and Mr. Jeffries support the 16 

motion. 17 

  CHAIR MILLER:  Okay.  And as there 18 

is no party in opposition, then this will be 19 

a summary order.  Okay? 20 

  MS. BAKKER:  Thank you, everyone. 21 

 Have a nice day. 22 
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  CHAIR MILLER:  Thank you.  You 1 

too.  So you should be getting your order 2 

fairly shortly, as it's a summary order.  3 

That doesn't take too long.   4 

  MS. BAILEY:  Ms. Bakker, if we 5 

could have those documents that you spoke 6 

about, it would be appreciated. 7 

  CHAIR MILLER:  We're just going to 8 

take a five-minute break, and you may want 9 

one as well, you know?  Okay. 10 

  (Whereupon, at 11:43 a.m. off the 11 

record until 12:02 p.m.) 12 

  CHAIR MILLER:  Okay.  We're back 13 

on the record.   14 

  Ms. Bailey, would you call the 15 

next case when you're ready, please? 16 

  MS. BAILEY:  Thank you, Madam 17 

Chair.  Application No. 17784 of Little 18 

Rascals Doggie Cay Care LLC, pursuant to 11 19 

DCMR 3104.1, for a special exception to 20 

establish an animal boarding business under 21 

Section 735.  It's located in the C-3-A 22 
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District at premises 5917 Georgia Avenue, 1 

N.W., Square 2986, Lot 36. 2 

  CHAIR MILLER:  Hello.  Good 3 

morning and would you introduce yourself for 4 

the record, please? 5 

  MS. GOMES:  Hi, my name is Debbie 6 

Gomes.  I live at 5016 9th Street, N.W. 7 

  CHAIR MILLER:  Okay.  And you are 8 

here for a special exception for an animal 9 

boarding establishment? 10 

  MS. GOMES:  Yes, that's correct. 11 

  CHAIR MILLER:  Okay.  And are you 12 

aware that this is the first application 13 

under the new regulations? 14 

  MS. GOMES:  I'm not.   15 

  CHAIR MILLER:  Do you want to lead 16 

us through it? 17 

  MS. GOMES:  Sure.  I mean, is this 18 

like good or bad? 19 

  CHAIR MILLER:  It's good.  Good, 20 

good. 21 

  MS. GOMES:  I think for the most 22 
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part I just had to meet the requirements that 1 

were stated in the special exception, and I 2 

feel that we do meet them.  So, do you want 3 

me to go through them? 4 

  CHAIR MILLER:  Yes, somewhat.  5 

Let's start with that. 6 

  MS. GOMES:  Okay.  First of all, 7 

we do not abut a residence; that was one of 8 

the requirements.  And -- so, we don't abut a 9 

residence. 10 

  The animal boarding must take 11 

place entirely within an enclosed soundproof 12 

building, which it does.  The -- the whole -- 13 

the whole boarding facility is strictly 14 

indoor, it is soundproof and there is 15 

actually no other building I think within 200 16 

feet of the property.  So, noise is not an 17 

issue.   18 

  Number three is about waste and 19 

how you dispose of the waste.  We do -- we 20 

have a disposal company scheduled to come 21 

every day to pick up waste.  The waste is 22 
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also contained in bags, plus containers and 1 

we do mix a product in it, which is actually 2 

called dog litter, which helps absorb smell. 3 

 Again, it's in sealed containers as well. 4 

  And then if there's just any other 5 

requirements from the Board. 6 

  ZC VICE-CHAIR JEFFRIES:  Well, in 7 

addition to the things that you've already 8 

stated, are there other things that you have 9 

planned for this facility that are over and 10 

above points number two and three? 11 

  MS. GOMES:  Sure.  We've done 12 

things with the floor.  We've put down a -- a 13 

product called ArmorPoxy, which acts as a 14 

sealant so urine can't leak through concrete 15 

and such substances.  And it also acts as a 16 

non-slip texture so the dogs can run around 17 

on it and not slip as much as they normally 18 

would. 19 

  ZC VICE-CHAIR JEFFRIES:  Okay.   20 

  MS. GOMES:  Any additional 21 

soundproofing? 22 
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  MS. GOMES:  No, no additional 1 

sound.  There's your standard acoustic is in 2 

-- already in the building; it already 3 

existed.  And again, there's really nothing 4 

surrounding us for quite some distance. 5 

  I guess the other special things 6 

we've done is actually built indoor potty 7 

facilities, we call them, which is just the 8 

-- again, the -- the -- it's -- the bottom of 9 

it has the ArmorPoxy to help contain it and 10 

it just -- the dogs relieve themselves in the 11 

building, so we don't have to use any 12 

external yard. 13 

  ZC VICE-CHAIR JEFFRIES:  Okay. 14 

  CHAIR MILLER:  How many dogs do 15 

you anticipate having? 16 

  MS. GOMES:  Probably about 30. 17 

  CHAIR MILLER:  You're not having 18 

any other animals? 19 

  MS. GOMES:  No.  Establish not 20 

cats. 21 

  CHAIR MILLER:  Well, you're just 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 107

going to have to deny it right now. 1 

  MS. GOMES:  Yes, it's for the 2 

safety of the cats. 3 

  ZC VICE-CHAIR JEFFRIES:  Oh, 4 

right.  Can you just expound a little bit 5 

about 30?  I mean, at any given time the max 6 

will be 30? 7 

  MS. GOMES:  For day care? 8 

  ZC VICE-CHAIR JEFFRIES:  Yes. 9 

  MS. GOMES:  The maximum will be 10 

30.  For night care, it will be a little 11 

less; it will be about 15.  I only have 12 

enough room to -- to board approximately 15 13 

overnight. 14 

  ZC VICE-CHAIR JEFFRIES:  Okay. 15 

  CHAIR MILLER:  I mean, are there 16 

other regulations that govern the number of 17 

dogs you can have there at one time, or are 18 

you just looking to the new Zoning 19 

Regulations? 20 

  MS. GOMES:  Yes, I think that -- I 21 

don't think there is anything written on a 22 
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dog capacity, but I think a person ratio, I 1 

would be -- I would be okay with, I think, 2 

60, according to the square footage of the 3 

building.  Because there's nothing written on 4 

animals. 5 

  CHAIR MILLER:  And why is it that 6 

you're not having any outdoor facility? 7 

  MS. GOMES:  Because the District 8 

won't allow it. 9 

  CHAIR MILLER:  It's not allowed? 10 

  ZC VICE-CHAIR JEFFRIES:  No, I 11 

think, you know, the concern was really the 12 

sound and so forth that would happen with the 13 

dogs barking and so forth. 14 

  CHAIR MILLER:  I'm just looking at 15 

the Regulation, 736.5.  Okay. 16 

  ZC VICE-CHAIR JEFFRIES:  And I'm 17 

going on memory here, but you know, I'm 18 

trying to remember if we had any requirements 19 

about numbers of dogs, or animals.  I think 20 

we kept that open, but it's not in front of 21 

me here. 22 
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  MS. GOMES:  Yes, that's what I 1 

just spoke of.   2 

  ZC VICE-CHAIR JEFFRIES:  Yes, yes. 3 

  MS. GOMES:  There was nothing 4 

written on it. 5 

  ZC VICE-CHAIR JEFFRIES:  Yes, yes. 6 

  MS. GOMES:  I -- I have my own 7 

rules, but -- I like one handler for every 8 

seven dogs and -- 9 

  ZC VICE-CHAIR JEFFRIES:  Yes, 10 

okay. 11 

  MS. GLAZER:  Madam Chair, I just 12 

want to point out 735.5 states that the Board 13 

may impose additional requirements for many 14 

factors, including the number.  But the 15 

section itself doesn't specify a number.   16 

  CHAIR MILLER:  Thank you.  Are you 17 

going to be walking the dogs outside? 18 

  MS. GOMES:  Yes. 19 

  CHAIR MILLER:  Yes. 20 

  MS. GOMES:  Yes. 21 

  CHAIR MILLER:  Okay.  And but it's 22 
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in a commercial district? 1 

  MS. GOMES:  Yes. 2 

  CHAIR MILLER:  And you met with 3 

the ANC? 4 

  MS. GOMES:  Yes. 5 

  CHAIR MILLER:  Okay.  And 6 

background information they're in support of 7 

this application, correct? 8 

  MS. GOMES:  That's correct. 9 

  CHAIR MILLER:  And do they have 10 

any concerns that you addressed that you want 11 

to share with us? 12 

  MS. GOMES:  There were no 13 

concerns.   14 

  BZA VICE-CHAIR LOUD:  Madam Chair, 15 

can I ask a quick question while we're on 16 

this point, just very briefly?   17 

  I think in the ANC report they 18 

conditioned, and conditioned may be too 19 

strong a word, but they definitely supported 20 

it, but also raised a concern about there not 21 

being any overnight boarding.  And I believe 22 
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that the Office of Planning's report said 1 

something about overnight boarding.  So I 2 

just wanted to clarify the discrepancy 3 

between what the ANC said and your 4 

understanding of whether there will or will 5 

not be overnight building. 6 

  MS. GOMES:  There will be 7 

overnight. 8 

  BZA VICE-CHAIR LOUD:  There will 9 

be.   10 

  MS. GOMES:  I don't recall there 11 

being a concern of overnight boarding. 12 

  BZA VICE-CHAIR LOUD:  You may want 13 

to take a look at --  14 

  MS. GOMES:  I think the concern 15 

was -- 16 

  BZA VICE-CHAIR LOUD:  -- Exhibit, 17 

was is it, 2123, which is the ANC report.  I 18 

do believe they reference that.  We can work 19 

our way through it.   20 

  MS. GOMES:  Sure. 21 

  BZA VICE-CHAIR LOUD:  I just 22 
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wanted to, at this point, get it clear on the 1 

record. 2 

  MS. GOMES:  Sure. 3 

  CHAIR MILLER:  It's not clear 4 

whether it's a concern or not, but basically 5 

Mr. Loud's referring to a statement that says 6 

dogs will not stay at the facility overnight 7 

and will always be kept inside. 8 

  But that wasn't a topic of 9 

discussion? 10 

  MS. GOMES:  No. 11 

  CHAIR MILLER:  And you didn't 12 

represent to them that the dogs wouldn't stay 13 

overnight? 14 

  MS. GOMES:  No.  I think -- I 15 

think what that might have stemmed from is 16 

there was certain literature written that we 17 

were hoping would allow us to open without 18 

going through special exception, and the 19 

criteria of that was dogs were not allowed to 20 

stay overnight and I would not be allowed to 21 

have 10 or more dogs on the premise, and 22 
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there was another criteria.  So in the hopes 1 

of being able to open without going through a 2 

special exception, I was going to modify our 3 

scope of service.  Since I had to go through 4 

special exception anyway, there was no point 5 

in eliminating that from our service, so it 6 

was put back in.  So, that could have been 7 

where it stemmed from and maybe some 8 

confusion. 9 

  ZC VICE-CHAIR JEFFRIES:  So, I 10 

mean, I'm not asking you to speak for the 11 

ANC, but do you recall their concern about 12 

the dogs staying overnight?  What were their 13 

concerns? 14 

  MS. GOMES:  The ANC is here, if 15 

that might help. 16 

  ZC VICE-CHAIR JEFFRIES:  Oh, I'm 17 

sorry.  Okay.  Oh.  Oh, okay.  Oh.  Okay.  18 

Okay. 19 

  MS. GOMES:  I don't know if that 20 

-- if maybe he should speak to it. 21 

  ZC VICE-CHAIR JEFFRIES:  Okay.  22 
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Yes, yes.  We will. 1 

  CHAIR MILLER:  We will certainly 2 

want to hear from them, but you're welcome to 3 

come to the table and introduce yourself for 4 

the record. 5 

  MR. MENDENHALL-JOHNSON:  Good 6 

morning.  My name is Malik Francis 7 

Mendenhall-Johnson.  My address is 613 Oneida 8 

Place, N.W., Washington, D.C., 20011.  I'm 9 

commissioner for 4-B-04 in Ward 4. 10 

  CHAIR MILLER:  Thank you.  You can 11 

turn your microphone off.  Okay. 12 

  We're going to get to the ANC 13 

after we go to the Office of Planning.  But I 14 

also wanted to ask you about your two-year 15 

lease. 16 

  MS. GOMES:  Yes. 17 

  CHAIR MILLER:  Can you explain 18 

that?  What happens after two years?  Is it 19 

definitely over?  Is it possibly renewable if 20 

other plans don't go forward, or what is the 21 

status of it? 22 
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  MS. GOMES:  It's a two-year lease. 1 

 I don't know that it would be extendable 2 

beyond that.  I think that the building is up 3 

for demolition, so it's kind out the water. 4 

  CHAIR MILLER:  Okay.  I mean, and 5 

we can get back to this later, but as Ms. 6 

Glazer from the Office of Attorney General 7 

was referencing earlier, that under the 8 

Regulations we can impose conditions that 9 

might be appropriate.  And in this case, it's 10 

possible that we might term this special 11 

exception.  It's a new special exception. 12 

  MS. GOMES:  Sure. 13 

  CHAIR MILLER:  And it's being 14 

presented to us as being for a two-year 15 

period.  So it's possible that when we get to 16 

deliberation we might want to put a term on 17 

it, such as two years.  And I just wanted to 18 

let you know that ahead of time in case you 19 

have a comment now or you have a comment 20 

later, as we go through the hearing. 21 

  MS. GOMES:  Sure.  And would you 22 
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put the two-year limitation on it for a 1 

reason, or just for the sake of that's when 2 

my lease expires? 3 

  CHAIR MILLER:  Well, we have to 4 

consider it.   5 

  MS. GOMES:  Okay. 6 

  CHAIR MILLER:  I think possible 7 

reasons would be, one is that it's being 8 

presented to us as being for two years, and 9 

that's what we're thinking of it as being for 10 

a period of two years and therefore we would 11 

grant it for two years.   12 

  And another issue would be this is 13 

a new use in this area. 14 

  MS. GOMES:  Sure. 15 

  CHAIR MILLER:  So it's sometime to 16 

term a new use to see how it works out, and 17 

therefore what term would we put on it?  18 

Well, we might put two years since the lease 19 

is two years. 20 

  MS. GOMES:  Right. 21 

  CHAIR MILLER:  But if there was 22 
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some reason, like no, we really shouldn't do 1 

that, you know, maybe you need a little more 2 

flexibility for some reason, or it's not 3 

necessary, I'm not saying we're going to do 4 

it.  I don't think we've thought it through 5 

yet.  I just think it's just an issue that's 6 

out there. 7 

  MS. GOMES:  Sure. 8 

  CHAIR MILLER:  So, you know, if 9 

you have any comments on it, you know, feel 10 

free. 11 

  MS. GOMES:  Sure. 12 

  CHAIR MILLER:  Okay.  Do we have 13 

any other questions?   14 

  Anything else you want to say 15 

about the application? 16 

  ZC VICE-CHAIR JEFFRIES:  Well, I 17 

have one question. 18 

  CHAIR MILLER:  Yes? 19 

  ZC VICE-CHAIR JEFFRIES:  What's 20 

the route that you'll be walking the dogs?  21 

    MS. GOMES:  Typically, 22 
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probably down Georgia Ave.  I should say up; 1 

north on Georgia Ave., probably a few blocks 2 

and probably in a square. 3 

  ZC VICE-CHAIR JEFFRIES:  Like two 4 

or three dogs at a time? 5 

  MS. GOMES:  I would probably say 6 

two, maximum. 7 

  ZC VICE-CHAIR JEFFRIES:  Oh, okay. 8 

 Okay.  Okay.  Okay. 9 

  MS. GOMES:  Dogs are difficult to 10 

walk, any more than two. 11 

  ZC VICE-CHAIR JEFFRIES:  And in 12 

that route, there are a number of businesses 13 

and things of that sort? 14 

  MS. GOMES:  Sure.  Well, just the 15 

Curtis Chevrolet that is out of business and 16 

then the police station. 17 

  ZC VICE-CHAIR JEFFRIES:  Okay.  I 18 

guess I'm just trying to understand the 19 

businesses that you're going to be walking 20 

alongside, the active businesses.  Are you 21 

saying that these places that you're going to 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 119

be walking the dogs alongside are closed 1 

businesses, with the exception of the police 2 

department.   3 

  MS. GOMES:  Yes.  I mean, the -- 4 

the whole two block there. 5 

  ZC VICE-CHAIR JEFFRIES:  Okay. 6 

  MS. GOMES:  That's what that is, 7 

yes, 8 

  ZC VICE-CHAIR JEFFRIES:  Okay.  9 

Okay.   10 

  MS. GOMES:  And then probably back 11 

behind, which would get into residential, I 12 

guess. 13 

  ZC VICE-CHAIR JEFFRIES:  Okay.  14 

When you say "get into residential" -- 15 

  MS. GOMES:  Well, I think if -- I 16 

mean, I don't really know the course of the 17 

path I'm going to walk, but I would imagine I 18 

would probably go in maybe a square.  So if I 19 

went down Georgia, I would probably veer off 20 

to the right or to the left. 21 

  ZC VICE-CHAIR JEFFRIES:  Okay. 22 
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  MS. GOMES:  And probably circle 1 

back around. 2 

  ZC VICE-CHAIR JEFFRIES:  Okay. 3 

  BZA VICE-CHAIR LOUD:  I think if 4 

you went north on Georgia and veered to your 5 

right, you would be in residential.  If for 6 

some reason you went to your left, though you 7 

-- 8 

  MS. GOMES:  McDonald's. 9 

  BZA VICE-CHAIR LOUD:  -- there 10 

wouldn't be an residential there.  During 11 

what period of the day would you be walking 12 

the dogs?  Would be an extended period? 13 

  MS. GOMES:  I think jus tin the 14 

morning and the -- and then again in the 15 

evening. 16 

  BZA VICE-CHAIR LOUD:  Okay.   17 

  ZC VICE-CHAIR JEFFRIES:  But how 18 

would you feel about -- I mean, and your 19 

thoughts in terms of walking the dogs down 20 

the residential block, I mean, would that -- 21 

you're making it seem like it depends on, you 22 
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know, which way you go.  I mean, do you find 1 

that you might be walking the dogs on the 2 

residential block often? 3 

  MS. GOMES:  I hadn't thought it 4 

through.   5 

  ZC VICE-CHAIR JEFFRIES:  Okay.  6 

Okay. 7 

  CHAIR MILLER:  Is there a park 8 

nearby? 9 

  MS. GOMES:  Yes, and there's a 10 

park right across the road, Brightwood Park, 11 

but it's fairly littered with broken glass.  12 

So I don't know that it's a very good option. 13 

  CHAIR MILLER:  It's not like 14 

there's going to be 30 dogs invading the 15 

neighborhood at once, is there? 16 

  MS. GOMES:  I -- I guess, yes.  17 

I'm -- I'm not -- I guess I'm unclear at -- 18 

if there's a concern to walking the dogs? 19 

  ZC VICE-CHAIR JEFFRIES:  No, no, 20 

no, no.  I mean, one of our jobs here is to 21 

obviously protect the residential zone, you 22 
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know, and people. 1 

  MS. GOMES:  Sure. 2 

  ZC VICE-CHAIR JEFFRIES:  And to 3 

the extent, you know, if there's large dogs, 4 

I mean, some people are afraid of dogs. 5 

  MS. GOMES:  Sure. 6 

  ZC VICE-CHAIR JEFFRIES:  And, you 7 

know, if people are getting in and out of 8 

their homes and getting to their cars and 9 

there's dogs, I mean, you know, two at a 10 

time, so I'm just trying to get a sense of 11 

just how frequent it's going to be and so 12 

forth.  And it sounds like it is not.  I just 13 

wanted to make certain that we covered, you 14 

know, your route in terms of walking. 15 

  MS. GOMES:  Right.  My 16 

anticipation, just from my experience with 17 

dogs, is while we have developed, you know, 18 

the indoor -- completely indoor facility with 19 

indoor potty areas, there are some dogs that 20 

probably will have issues with it, just 21 

because they're so well trained that I'm not 22 
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allowed to go indoors.   1 

  ZC VICE-CHAIR JEFFRIES:  Yes. 2 

  MS. GOMES:  And those dogs we'll 3 

have to take for, you know, a -- a walk 4 

probably twice a day, minimum.  Yes. 5 

  CHAIR MILLER:  I just want to 6 

comment.  You know, we had a doggie day care 7 

case before us; I mean, not all of this 8 

Board.  But I didn't hear concerns really 9 

about dogs being walked in neighborhoods.  I 10 

heard concerns about -- these were ones that 11 

were allowed to be outdoors next to a 12 

residential area and there was like a lot on 13 

one lot at once, you know. 14 

  MS. GOMES:  Yes. 15 

  CHAIR MILLER:  And they were 16 

barking and it was noise.  And then it was 17 

odor and things like that.  So, I'm not sure 18 

that it would really be, you know, any 19 

adverse impact to have dogs walking in the 20 

neighborhood on leashes.  Then the ANC, did 21 

they raise any concern about that? 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 124

  MS. GOMES:  No. 1 

  CHAIR MILLER:  Okay. 2 

  MS. GOMES:  If I did -- if I -- 3 

no, I'm thinking through this process now.  4 

If I did have the concern and knowing the 5 

area, because I actually walk my own dogs 6 

through that area a lot.  Since Georgia Ave. 7 

doesn't get a lot of foot traffic, I don't 8 

see it as a concern, but I would imagine like 9 

walking dogs down Georgetown, I would be more 10 

concerned of being on the commercial rather 11 

-- rather than the residential.  Less traffic 12 

and less foot traffic in the residential, but 13 

-- 14 

  ZC VICE-CHAIR JEFFRIES:  But here 15 

you don't have any real businesses along 16 

where you're walking them, so it's a little 17 

unfair a comparison. 18 

  MS. GOMES:  Right. 19 

  ZC VICE-CHAIR JEFFRIES:  But I 20 

hear you. 21 

  MS. GOMES:  And along the back 22 
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well, you know, past the police station and 1 

along the back is another type of field.  I 2 

think they're doing -- I see them planting 3 

out there every day. 4 

  ZC VICE-CHAIR JEFFRIES:  I'll take 5 

my direction from the ANC.   6 

  MS. GOMES:  Sure. 7 

  ZC VICE-CHAIR JEFFRIES:  I mean, 8 

in terms of, you know, that issue.  And if 9 

there's no concerns there, then I certainly 10 

have no concerns. 11 

  MS. GOMES:  Okay. 12 

  BZA VICE-CHAIR LOUD:  And I just 13 

wanted to add gratuitously that I think the 14 

case can be made without the comparison 15 

between Georgia Avenue and Georgetown.  No, 16 

seriously.  I mean, I think reading that in 17 

black and white, someone could get the wrong 18 

impression from it. 19 

  MS. GOMES:  Well, I -- you know, I 20 

spoke from my own experience. 21 

  BZA VICE-CHAIR LOUD:  And I know 22 
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that's not what you intended. 1 

  MS. GOMES:  It's not.  My dogs 2 

don't do well in Georgetown, but they cope 3 

fairly well on -- on Georgia Ave., just 4 

because less foot traffic.  My dogs get very 5 

nervous with that many people around. 6 

  BZA VICE-CHAIR LOUD:  Okay. 7 

  MS. GOMES:  Georgetown is heavy 8 

foot traffic.  There's no -- no -- no other 9 

implication there. 10 

  CHAIR MILLER:  Okay.  Anything 11 

else?  All right.  Why don't we turn to the 12 

Office of Planning then? 13 

  MR. MORDFIN:  Good afternoon.  I'm 14 

Stephen Mordfin with the Office of Planning. 15 

  16 

  And the subject application 17 

conforms with the provisions of Section 735 18 

in that the use does not abut a resident 19 

zone.  The building constructed out of 20 

concrete masonry is soundproofed.  The 21 

windows and doors will be kept closed.  No 22 
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external yard is proposed.  Animal waste will 1 

be bagged, placed in closed waste disposal 2 

containers and picked up daily.  And the 3 

applicant will utilize ArmorPoxy as a sealant 4 

within the potty areas and dog litter will be 5 

used for the absorption and control of odors. 6 

  7 

  Therefore, the Office of Planning 8 

recommends that the Board approve the 9 

application, as submitted by the applicant.  10 

Thank you. 11 

  CHAIR MILLER:  Any questions? 12 

  Mr. Mordfin, do you think there's 13 

any reason to consider a term? 14 

  MR. MORDFIN:  The only reason is 15 

that the applicant had requested the term of 16 

up to 24 months.  That was the only reason 17 

that we had discussed it.  And actually, the 18 

Office of Planning didn't recommend the 24 19 

months in case it goes longer than that and 20 

the redevelopment of the property does not 21 

take place as proposed. 22 
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  CHAIR MILLER:  Right.  That's what 1 

I was thinking as well.  And I was just 2 

wondering whether it's necessary to have a 3 

term such as like three years or something, 4 

or it's not necessary to have a term at all. 5 

 Do you have a further opinion on that? 6 

  MR. MORDFIN:  I'm not sure it's 7 

necessary to have a term at all, because the 8 

application is in conformance with these 9 

conditions and the applicant will have to 10 

maintain being in conformance with them, or 11 

be subject to losing the certificate of 12 

occupancy. 13 

  CHAIR MILLER:  Okay.  So no matter 14 

how the neighborhood changes around it, 15 

that's not going to affect the validity or 16 

any adverse impacts that could result from 17 

this operation, is that right?  Because it 18 

meets all those requirements? 19 

  MR. MORDFIN:  If it meets all of 20 

these requirements and, you know, it can abut 21 

residences, so if somebody builds residences 22 
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next to her, that's okay, because we just put 1 

in there the resident zone, which this 2 

doesn't quite come up to because the lot 3 

lines and the zone district lines do not 4 

overlap.  So, I don't see an issue with that. 5 

  CHAIR MILLER:  Any other 6 

questions? 7 

  Do you have a copy of the Office 8 

of Planning report? 9 

  MS. GOMES:  I do not.  I mean, I 10 

have it; I do not have it with me. 11 

  CHAIR MILLER:  You don't have it 12 

with you? 13 

  MS. GOMES:  Yes. 14 

  CHAIR MILLER:  Okay.  As long as 15 

you have it. 16 

  MS. GOMES:  But I do have it. 17 

  CHAIR MILLER:  And you've read it? 18 

  MS. GOMES:  Yes, I have. 19 

  CHAIR MILLER:  Okay.  And do you 20 

have any questions for the Office of 21 

Planning? 22 
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  MS. GOMES:  No. 1 

  CHAIR MILLER:  Okay.  Does the ANC 2 

have any questions for the Office of 3 

Planning? 4 

  MR. MENDENHALL-JOHNSON:  No. 5 

  CHAIR MILLER:  Okay.  Let's turn 6 

to the ANC then. 7 

  BZA VICE-CHAIR LOUD:  Madam Chair, 8 

before we turn to the ANC, I just wanted to 9 

mention that I happen to know Mr. Johnson and 10 

just wanted to disclose that for the record. 11 

 His mother and I attend church together, 12 

where I've not seen him in a long time.  But 13 

that said, and he and I worked on a couple of 14 

projects together some years ago.  But that 15 

said, there's no reason why I don't believe 16 

that I could be fair and impartial in the 17 

context of this case.  But I do know Malik 18 

and his family. 19 

  ZC VICE-CHAIR JEFFRIES:  You said 20 

you can be fair and -- 21 

  BZA VICE-CHAIR LOUD:  Yes. 22 
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  ZC VICE-CHAIR JEFFRIES:  Okay. 1 

  BZA VICE-CHAIR LOUD:  Can 2 

definitely be fair and impartial in the case. 3 

  CHAIR MILLER:  Okay.  Yes, we're 4 

ready.  Would you like to make a statement? 5 

  MR. MENDENHALL-JOHNSON:  Yes, I 6 

just want to say on behalf of Commission 4-B 7 

that we are in favor of Little Rascals Doggie 8 

Day Care.  There were some concerns from the 9 

Brightwood Listserv.  They were concerned 10 

about what exactly was going up on that 11 

particular lot, because they had heard that 12 

it was going to be nothing but developments 13 

and they were wondering is it just going to 14 

be a doggie day care center.    So we 15 

held a meeting.  I held a meeting in my SMD 16 

at Holy Comforter Church on January the 19th, 17 

I believe, and I invited Mrs. Gomes to come 18 

and tell us a little bit about the doggie day 19 

care.  The community came out and majority, 20 

again, were in favor.  So I took it to the 21 

ANC commission and wanted to bring it up on 22 
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the next agenda that we had.  And so I worked 1 

with my fellow commissioner's, since I'm 2 

fairly new to the commission board, and they 3 

assisted me, particularly Sara Green, 4 

Commissioner Sara Green.  And everyone again 5 

was in favor. 6 

  When we had the meeting at Tacoma 7 

-- I'm sorry, Emery Recreation Center, 8 

February the 28th, all the commissioners were 9 

pretty much in favor.  The only, I guess, 10 

things that they had brought up was in terms 11 

of soundproofing.  A lot -- and also other 12 

community residents were concerned about 13 

soundproofing as well, with the dogs barking. 14 

 You know, they wanted to know whether or not 15 

-- you know, whether or not it would be a 16 

soundproof building, basically.   And also 17 

the disposal of the waste, as well.  And Mrs. 18 

Gomes told me that and told everyone there 19 

that the waste would be disposed by a 20 

company. 21 

  Now, in terms of -- oh, the other 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 133

issue was the grooming, because it was a 1 

doggie day care and grooming.  And the thing 2 

is, is that they were wondering whether or 3 

not these were professionally licensed people 4 

that were going to be grooming the dogs and 5 

clipping their nails.  And -- and from what 6 

Ms. Gomes had told me and the Commission was 7 

that there weren't really any licenses 8 

available for that.   9 

  So, that was what I was -- that's 10 

what we were told that I can recall.  But 11 

that -- all of that -- all of the individuals 12 

that were going to work within the doggie day 13 

care were pretty much qualified to handle 14 

dogs.   15 

  ZC VICE-CHAIR JEFFRIES:  Prior 16 

work experience or something along those 17 

lines? 18 

  MR. MENDENHALL-JOHNSON:  Yes, she 19 

told me that everyone pretty much had 20 

experience working with the animals, so that 21 

that really wouldn't be an issue, but that 22 
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there really wasn't any type of official type 1 

of certification for handling or grooming the 2 

dogs.   3 

  MS. GOMES:  If I could just speak 4 

to that?  Basically, anybody can open up an 5 

animal establishment and not require types of 6 

certification or -- I mean, the -- the -- 7 

there's really no laws written, which is 8 

really unfair to animals because you never 9 

know who could be handling your animal.  But, 10 

there are universities that you can go to to 11 

study, you know, animal behavior and training 12 

and -- and such.  But there's actually, you 13 

know, you can go to any pet groomer or pet 14 

establishment and there's no type of 15 

qualification, certification, any type of 16 

process that people have to go through to 17 

work with animals, unfortunately. 18 

  ZC VICE-CHAIR JEFFRIES:  Suspicion 19 

is that if you're not grooming those pooches 20 

correctly, it might be a problem for 21 

business.   22 
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  MS. GOMES:  You might lose a 1 

finger or two. 2 

  ZC VICE-CHAIR JEFFRIES:  Right. 3 

  MS. GOMES:  And if I could speak 4 

further, I think that people -- the concern 5 

they raised was more with health issues.  Are 6 

the dogs going to be properly cared for?  Is 7 

it going to be recognized if a dog is in 8 

distress?  You know, will you have a 9 

veterinarian on call?  All of those types of 10 

things. 11 

  CHAIR MILLER:  I just want to 12 

clarify.  Are you going to have grooming on 13 

site, or not? 14 

  MS. GOMES:  Grooming is actually 15 

going to be conducted by another company 16 

called Smooches & Pooches.  They have mobile 17 

units, so they actually come over, pick up 18 

the dogs and take them. 19 

  ZC VICE-CHAIR JEFFRIES:  How 20 

frequently are they coming?  I mean, I guess 21 

every day or twice a day, or it depends? 22 
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  MS. GOMES:  I can only anticipate. 1 

 I mean, I guess it would be nice if they 2 

could do a -- a -- you know, maybe a sweep 3 

once a day, if -- you know, if -- get enough 4 

clientele. 5 

  CHAIR MILLER:  So you're just 6 

doing boarding in the building, is that 7 

correct?  Just boarding? 8 

  MS. GOMES:  And -- and doggie day 9 

care, yes. 10 

  CHAIR MILLER:  I mean, they're 11 

just going to stay there? 12 

  MS. GOMES:  Yes. 13 

  CHAIR MILLER:  No grooming there? 14 

 They have to go out to be groomed? 15 

  MS. GOMES:  Yes.  I don't 16 

necessarily have the -- the set up for it, so 17 

-- or the experience with it to -- to 18 

people's concerns.  Myself, I haven't had 19 

experience with grooming.  I've always taken 20 

my animals to be groomed.  So I could hire 21 

somebody qualified, but I think that with 22 
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other companies out there and their 1 

flexibility, I think we can have a good 2 

partnership together and we could probably 3 

help each other's business. 4 

  CHAIR MILLER:  Okay.  Okay.  So we 5 

are just approving boarding and day care?  6 

Okay. 7 

  ZC VICE-CHAIR JEFFRIES:  And 8 

someone help me, it might not be you, but 9 

what's the difference between boarding and 10 

doggie day care? 11 

  CHAIR MILLER:  Overnight? 12 

  MS. GOMES:  People consider 13 

boarding to be overnight.  Day care is -- 14 

  ZC VICE-CHAIR JEFFRIES:  Okay.  15 

Day care is just -- okay.  Okay. 16 

  MS. GOMES:  Just during the day. 17 

  ZC VICE-CHAIR JEFFRIES:  I got 18 

you.  I got you.  You could board during the 19 

day, but I guess boarding just means 20 

overnight.  Okay. 21 

  MS. GOMES:  You're actually right. 22 
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 I mean, it could be day time boarding; it 1 

could be night time boarding.  Just the -- 2 

the kind of connotation around the word  3 

"boarding," people misinterpret, so -- 4 

  MEMBER OATES WALKER:  All right.  5 

I have just a quick question.  I know that 6 

the regulations require that the windows and 7 

doors be closed, but what kind of ventilation 8 

does this facility have? 9 

  MS. GOMES:  You know, I'm not -- I 10 

don't know how to speak to the architect of 11 

the -- architecture of the building, but it 12 

has your standard industrial ventilation 13 

system. 14 

  MEMBER OATES WALKER:  And so you 15 

think that will be sufficient -- 16 

  MS. GOMES:  Absolutely. 17 

  MEMBER OATES WALKER:  -- to keep 18 

the odor from being difficult to bear when 19 

you're inside? 20 

  MS. GOMES:  Do you mean just 21 

normal dog odor, or do you mean odor from the 22 
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waste? 1 

  MEMBER OATES WALKER:  I mean, that 2 

raises another question.  Are the receptacles 3 

for the waste going to be kept outside, or 4 

inside? 5 

  MS. GOMES:  Inside.  Yes.   6 

  MEMBER OATES WALKER:  Okay. 7 

  MS. GOMES:  In -- in plastic 8 

sealed containers, yes. 9 

  MEMBER OATES WALKER:  Okay. 10 

  MS. GOMES:  And bagged. 11 

  MEMBER OATES WALKER:  Okay.  But, 12 

I mean, you can imagine that if you have 30 13 

dogs, you know, inside there's going to be 14 

some odor from the dogs, as well as -- I 15 

understand it's in sealed containers, but as 16 

well as odor from the waste.  But I just 17 

wanted to know if you have some level of 18 

confidence that, you know, the ventilation 19 

system of the structure can handle that? 20 

  MS. GOMES:  Yes, I actually do.  21 

The waste is not -- is -- is not a concern.  22 
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You will never smell the waste with 30, 40, 1 

60 dogs, because you're cleaning it up 2 

immediately.  It's not left unattended for 3 

any amount of time.  So it's being picked up 4 

immediately.  It's being individually bagged 5 

and placed in a container that's also bagged. 6 

 So it's not like -- it's not just being just 7 

dumped all together.  Do you know what I 8 

mean?  It's being picked up immediately and 9 

individually.  So, I have worked at another 10 

establishment and it was a -- it was -- there 11 

was never an odor how many dogs. 12 

  CHAIR MILLER:  Is that something 13 

that's regulated by the Health Department, or 14 

DCRA?  No? 15 

  MS. GOMES:  No. 16 

  CHAIR MILLER:  Okay.  In your 17 

experience?  Okay.   18 

  MS. GOMES:  I can speak about, you 19 

know, some of the other facilities I -- they 20 

don't -- they don't even have designated 21 

areas for the dogs to go; the dogs just go 22 
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everywhere and then they just clean it up as 1 

they go.  And they follow the same process; 2 

they just bag it and garbage it.  I don't 3 

know where they keep their garbage 4 

receptacles, whether it's inside or outside. 5 

 But I do know they don't use the product, 6 

like I'm using the -- it's called dog litter, 7 

which actually absorbs the smell.  It's 8 

designed to absorb the smell. 9 

  ZC VICE-CHAIR JEFFRIES:  Can we 10 

move on? 11 

  CHAIR MILLER:  All right.  Let me 12 

just go back to the ANC. 13 

  There was that question raised 14 

with respect to whether the ANC was concerned 15 

about the overnight boarding because of the 16 

language in the resolution that speaks to 17 

dogs will not stay at the facility overnight. 18 

 Do you have a comment on that? 19 

  MR. MENDENHALL-JOHNSON:  Yes.  20 

Honestly, I -- this is the first time I ever 21 

heard that dogs would not stay overnight.  22 
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Because I was led to believe that the dogs 1 

would stay overnight.  Because it was a 2 

boarding facility and also if individuals 3 

were going out of town and they didn't want 4 

to leave their dogs at home, they would leave 5 

them at the doggie day care and therefore 6 

when they come -- you know, come back form 7 

their vacation or wherever it is they were 8 

coming from, they would pick up their dogs.  9 

So, that's what I was led to believe. 10 

  ZC VICE-CHAIR JEFFRIES:  But do 11 

you recall at the meetings, was there any 12 

lengthy discussion about that? 13 

  MR. MENDENHALL-JOHNSON:  Not about 14 

that, no.  No. 15 

  ZC VICE-CHAIR JEFFRIES:  Okay.  So 16 

you were somewhat surprised, I mean, for 17 

what's been stated in Exhibit 23? 18 

  MR. MENDENHALL-JOHNSON:  Yes, I 19 

was surprised when Marc Loud brought it up, 20 

because I -- I've never heard anything about 21 

that. 22 
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  ZC VICE-CHAIR JEFFRIES:  Okay. 1 

  MR. MENDENHALL-JOHNSON:  The only 2 

other comment that I want to make is that 3 

there is another business within that area, 4 

and that is -- it's between Georgia and 5 

Missouri Avenue and 9th and Missouri Avenue, 6 

behind Paul Junior High School.  There's an 7 

Enterprise car dealership that's right there. 8 

 So, that's the only business that I'm aware 9 

of that's in that particular block.   10 

  And also, behind that area there 11 

are some residential apartments and then 12 

there's the Paul Charter School, which there 13 

are kids in that particular area.  So that's 14 

the only thing I would like to say. 15 

  BZA VICE-CHAIR LOUD:  Mr. Johnson, 16 

one of the things that the Exhibit 23, the 17 

ANC letter, also mentions is the issue of the 18 

two-year lease.  Was that a concern one way 19 

or the other for your organization, for your 20 

group? 21 

  MR. MENDENHALL-JOHNSON:  It was 22 
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somewhat of -- of -- of a concern, but not 1 

really.  They just wanted to know what was 2 

going to happen with the doggie day care 3 

after the lease was up.   4 

  So, what I was told, after my 5 

meeting with Councilwoman Bowser was that the 6 

-- that it was going to be developed into 7 

some type of residential property, including 8 

high-end retail and that if the doggie day 9 

care was successful, that they would 10 

incorporate the doggie day care into the new 11 

development. 12 

  If the doggie day care was not 13 

successful, I guess Mrs. Gomes would go on 14 

about her business, whatever she wanted to 15 

do, but the doggie day care wouldn't be there 16 

anymore, any longer.  That's what I was told. 17 

  BZA VICE-CHAIR LOUD:  Sounds like 18 

the concerns, if any, were further support of 19 

it perhaps being beyond two years? 20 

  MR. MENDENHALL-JOHNSON:  Yes, the 21 

community was definitely in support of it 22 
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longer than two years, just depending on the 1 

success of the business itself.  And they 2 

definitely were excited about it, because it 3 

was a vast difference to the other 4 

establishments that are in the area, such as 5 

liquor stores and barber shops.  So, this was 6 

totally different and, you know, a lot of 7 

residents are moving in and they have dogs 8 

and animals, so they were really excited 9 

about it. 10 

  CHAIR MILLER:  Great.  Thank you. 11 

   Any other questions? 12 

  Anybody else here who wishes to 13 

testify in support or opposition to this 14 

application?    15 

  Okay.  Not seeing anybody, do you 16 

have any final remarks? 17 

  MR. MENDENHALL-JOHNSON:  No. 18 

  CHAIR MILLER:  Okay.  Any final 19 

questions from the Board? 20 

  Okay.  Do we have a motion?  I 21 

think we can, and should, deliberate on this 22 
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one at this point. 1 

  Okay.  Then I will move to approve 2 

Application No. 17784 of Little Rascals 3 

Doggie Day Care LLC, pursuant to 11 DCMR 4 

Section 3014.1 for a special exception to 5 

establish an animal boarding business under 6 

Section 735 at premises 5917 Georgia Avenue, 7 

N.W. 8 

  Do I have a second? 9 

  ZC VICE-CHAIR JEFFRIES:  Second. 10 

  CHAIR MILLER:  Okay.  It's for a 11 

special exception and we're to consider it in 12 

the context of whether this operation would 13 

have an adverse impact on neighboring 14 

properties, and be in harmony with the Zone 15 

Plan and the character of the neighborhood. 16 

And also, if it meets the specific provisions 17 

under this specific special exception of 735, 18 

it's deemed to be a compatible use.   19 

  Office of Planning and the 20 

applicant has gone through the specific 21 

requirements and it meets them, such as not 22 
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abutting a residential neighborhood and not 1 

having an outdoor play area.  It's all 2 

enclosed.  It's soundproof.  Doesn't abut a 3 

resident zone.  They're dealing with the 4 

waste in accordance with 735.4.  I think it 5 

does meet all the requirements, as far as I 6 

can tell, of this new regulation.   7 

  And we didn't hear of any adverse 8 

impacts at all, that this operation would 9 

have on the neighborhood.  It is in a 10 

commercial district.  The fact that they 11 

might walk dogs in a residential 12 

neighborhood, to me doesn't raise any alarms. 13 

 I think dogs are natural in a residential 14 

neighborhood.   15 

  We thought about a condition and 16 

we can discuss that.  The applicant is under 17 

a lease now I think that may go for 18 

approximately two years.  It seems like the 19 

lease, the term will kind of like control 20 

itself, because as the ANC testified, there 21 

is going to be a mixed-use development.  If 22 
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the operation is successful, then it will 1 

continue.  If it wasn't successful, had 2 

adverse impacts, it won't be allowed to stay. 3 

 So, after considering what Office of 4 

Planning said with respect to the fact that 5 

they're in compliance with the requirements 6 

and no evidence of adverse impact being 7 

evident, that I don't think there's really a 8 

need for us to term it, per se. 9 

  Do others have comments? 10 

  BZA VICE-CHAIR LOUD:  I think 11 

originally I was for a term principally 12 

because the ANC report had indicated that 13 

that was what was shared at the meeting, but 14 

after listening to Mr. Johnson's testimony 15 

that the support is really for, you know, a 16 

term beyond even two years, then I'm going to 17 

withdraw that reservation. 18 

  CHAIR MILLER:  I think that we've 19 

also seen that when you have a two-year term 20 

like they have to start preparing to come 21 

back, like within a year-and-a-half or 22 
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something and that can be somewhat 1 

burdensome.  And it may be particularly 2 

burdensome when there's uncertainly as to 3 

perhaps where they're going to be in two 4 

years, how long the lease is actually going 5 

to go.   6 

  Others?  Not hearing from anyone, 7 

then all those in favor of the motion that's 8 

been seconded, say aye. 9 

  ALL:  Aye. 10 

  CHAIR MILLER:  All those opposed? 11 

 All those abstaining?   12 

  And would you call the vote, 13 

please? 14 

  MS. BAILEY:  Madam Chair, the vote 15 

is recorded as 5-0-0 to grant the 16 

application.  Mrs. Miller made the motion; 17 

Mr. Jeffries seconded.  Mr. Dettman, Mr. Loud 18 

and Mrs. Walker support the motion. 19 

  CHAIR MILLER:  Thank you.  And 20 

this can be a summary order as there's no 21 

party in opposition. 22 
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  MS. GOMES:  Thank you. 1 

  CHAIR MILLER:  Okay.  Thank you.  2 

That means the order will be available fairly 3 

shortly.  I don't want to commit, but I think 4 

within a few days.  You can check with the 5 

Office of Zoning.  It could be a day, but I 6 

don't want to commit to that.  But that's 7 

pretty good, a day or a few days. 8 

  Okay.  I just wanted to announce, 9 

we're finished with the business for the 10 

morning. 11 

  Is that correct, Ms. Bailey? 12 

  MS. BAILEY:  That's correct, Madam 13 

Chair. 14 

  CHAIR MILLER:  Okay.  So we were 15 

just talking about when we would return to 16 

start the afternoon session, and we've 17 

decided that we will return in an hour, which 18 

would be at 1:40.  So the morning hearing is 19 

now adjourned. 20 

  (Whereupon, the hearing was 21 

recessed at 12:44 p.m. to reconvene at 1:40 22 
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p.m. this same day.) 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 18 

 2:11 p.m. 19 

  CHAIR MILLER:  This hearing will 20 

please to order.  This is the April 29th, 21 

2008 afternoon public hearing of the Board of 22 
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Zoning Adjustment.   1 

  Good afternoon, ladies and 2 

gentlemen.  My name is Ruthanne Miller; I'm 3 

the Chair of the BZA.  To my right is Mr. 4 

Marc Loud; he is our Vice-Chair and next to 5 

him is Mr. Greg Jeffries from the Zoning 6 

Commission.  To my left is Mary Oates Walker, 7 

Board Member and Shane Dettman, Board Member. 8 

 And following down the dais is Ms. Sherry 9 

Glazer who is with the Office of the Attorney 10 

General and Ms. Beverly Bailey who is with 11 

the Office of Zoning.  And joining us 12 

shortly, I believe, will be Mr. Clifford Moy 13 

who is also with the Office of Zoning. 14 

  Copies of today's hearing agenda 15 

are available to you and are located to my 16 

left in the wall bin near the door. 17 

  Please be aware that this 18 

proceeding is being recorded by a court 19 

reporter and is also webcast live.  20 

Accordingly, we must ask you to refrain from 21 

any disruptive noises or actions in the 22 
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hearing room.   1 

  When presenting information to the 2 

Board, please turn on and speak into the 3 

microphone, first stating your name and home 4 

address.  When you are finished speaking, 5 

please turn your microphone off so that your 6 

microphone is no longer picking up noise or 7 

background sounds. 8 

  All persons planning to testify 9 

either in favor or in opposition are to fill 10 

out two witness cards.  These cards are 11 

located to my left on the table near the door 12 

and on the witness tables.  Upon coming 13 

forward to speak to the Board, please give 14 

both cards to the reporter sitting to my 15 

right.   16 

  As we only have on the agenda this 17 

afternoon an appeal, I'm going to reading the 18 

procedure for appeals. 19 

  The order of procedure for appeal 20 

applications are as follows: (1), statement 21 

and witnesses of the appellant; (2), the 22 
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Zoning Administrator or other government 1 

official's case; (3), case for the owner, 2 

lessee or operator of the property involved, 3 

if not the appellant; (4), the ANC within 4 

which the property is located; (5), 5 

intervener's case, if permitted by the Board; 6 

(6) rebuttal and closing statement by 7 

appellant. 8 

  Pursuant to sections 3117.4 and 9 

3117.5 of the Zoning Regulations, the 10 

following time constraints will be 11 

maintained: The appellant, persons and 12 

parties, except an ANC, in support, including 13 

witnesses, 60 minutes, collectively; persons 14 

and parties, except an ANC, in opposition, 15 

including witnesses, 60 minutes, 16 

collectively; individuals, three minutes.  17 

These time restraints do not include cross 18 

examination and/or questions from the Board. 19 

 Cross examination of witnesses is permitted 20 

by the appellant or parties.   21 

  The ANC within which the property 22 
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is located is automatically a party in both 1 

appeal cases and special exceptions and 2 

variance. 3 

  Nothing prohibits the Board from 4 

placing reasonable restrictions on cross 5 

examination, including time limits and 6 

limitations on the scope of cross 7 

examination. 8 

  The record will be closed at the 9 

conclusion of each case, except for any 10 

material specifically requested by the Board. 11 

 The Board and the staff will specify at the 12 

end of the hearing exactly what is expected 13 

and the date when the persons must submit the 14 

evidence to the Office of Zoning.  After the 15 

record is closed no other information will be 16 

accepted by the Board. 17 

  The Sunshine Act requires that the 18 

public hearing on each case be held in the 19 

open before the public.  The Board may, 20 

consistent with its rules of procedure and 21 

the Sunshine Act, enter executive session 22 
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during or after the public hearing on a case 1 

for purposes of reviewing the record or 2 

deliberating on the case.   3 

  The decision of the Board in these 4 

contested cases must be based exclusively on 5 

the public record.  To avoid any appearance 6 

to the contrary, the Board requests that 7 

persons present not engage the Members of the 8 

Board in conversation.   9 

  Please turn off all beepers and 10 

cell phones at this time so as not to disrupt 11 

the proceedings. 12 

  The Board will make every effort 13 

to conclude the public hearing as near as 14 

possible to 6:00 p.m.  If the afternoon cases 15 

are not completed at 6:00 p.m., the Board 16 

will assess whether it can complete the 17 

pending case or cases remaining on the 18 

agenda.   19 

  At this time the Board will 20 

consider any preliminary matters.  21 

Preliminary matters are those that relate to 22 
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whether a case will or should be heard today, 1 

such as requests for postponement, 2 

continuance or withdrawal, or whether proper 3 

and adequate notice of the hearing has been 4 

given. 5 

  If you're not prepared to go 6 

forward with a case today, or if you believe 7 

that the Board should not proceed, now is the 8 

time to raise such a matter.  However, these 9 

are the general introductory remarks.  I 10 

understand there's only one case on the 11 

agenda today and there is a request for a 12 

continuance.  So we're going to moving to 13 

that shortly, but we'll call the case first. 14 

  So, why don't we do that, Ms. 15 

Bailey?  I think that I've concluded reading 16 

the introductory remarks.  Why don't we go to 17 

all those who wish to testify today, please 18 

rise and Ms. Bailey will administer the oath. 19 

  MS. BAILEY:  Would you please 20 

raise your right hand?  Do you solemnly swear 21 

or affirm that the testimony that you'll be 22 
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giving today will be the truth, the whole 1 

truth and nothing but the truth? 2 

  (No audible response.) 3 

  CHAIR MILLER:  So we're ready for 4 

you to call the case, please. 5 

  MS. BAILEY:  Okay.  Madam Chair, 6 

the afternoon case is Appeal No. 17747 of 7 

Stephanie Wallace, pursuant to 11 DCMR 3100 8 

and 3101, from a September 28, 2007 decision 9 

of the Zoning Administrator to deny the 10 

issuance of a building permit allowing the 11 

reconstruction of a portion of a pre-existing 12 

one-family dwelling.  The property is located 13 

in the R-1-B District at premises 5013 Belt 14 

Road, N.W., Square 1756, Lot 64. 15 

  CHAIR MILLER:  Thank you.  And I 16 

see that there are several individuals at the 17 

table.  I'm going to have you make your 18 

introductions.  I just want to say I think 19 

what we're first going to do is handle the 20 

party status applications that have been 21 

filed.  And then if those are granted, and 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 159

I'll get into that, then those individuals 1 

can participate in the next decision that 2 

we'll make, which will be with respect to the 3 

motion for a continuance. 4 

  So why don't we start and see who 5 

is at the table at this point? 6 

  MR. GREEN:  Good afternoon, Madam 7 

Chairman, Members of the Board.  My name is 8 

Matthew J. Green, Jr.; I'm an assistant 9 

attorney general and I represent the 10 

interests of the Zoning Administrator. 11 

  MS. MADDOX-LEVINE:  Good 12 

afternoon.  My name is T. Gail Maddox-Levine, 13 

also an assistant attorney general 14 

representing the Zoning Administrator. 15 

  MS. BOLLING:  Good afternoon, 16 

Madam Chair and Board Members.  My name is 17 

Melinda Bolling and I represent the Zoning 18 

Administrator and I'm assistant attorney 19 

general as well. 20 

  MR. THOMAS:  Good afternoon.  21 

Charles Thomas representing the Zoning 22 
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Administrator. 1 

  CHAIR MILLER:  Are you an attorney 2 

as well? 3 

  MR. THOMAS:  Yes, I'm an attorney 4 

as well. 5 

  CHAIR MILLER:  Okay.  We have four 6 

attorneys for the Zoning Administrator?  7 

Okay. 8 

  ZC VICE-CHAIR JEFFRIES:  It's all 9 

scary.   10 

  CHAIR MILLER:  Okay.   11 

  MR. BROWN:  For the Zoning 12 

Administrator who isn't here.  Hopelessly 13 

outnumbered, Patrick Brown from Greenstein, 14 

DeLorme & Luchs on behalf of the appellant 15 

Stephanie Wallace. 16 

  MS. SHERMAN:  Okay.  Carolyn 17 

Sherman, ANC 3-E-03 here for ANC 3-E. 18 

  CHAIR MILLER:  Okay.  And is Mary 19 

Grumbine and Jack Simmons here?  Why don't 20 

you come forward, please?   21 

  And how about John Lemoine?   22 
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  Okay.  Why don't we start with 1 

your introducing yourselves for the record, 2 

name and address? 3 

  MS. GRUMBINE:  My name is Mary 4 

Grumbine.  I live at 3952 Garrison Street, 5 

N.W.  Our property is -- our -- we share a 6 

property line with Stephanie Wallace. 7 

  CHAIR MILLER:  Okay.  Hold it.  8 

I'm sorry.  The court reporter was indicating 9 

that she was having trouble hearing you.  Do 10 

you need her to say it again?   11 

  Okay.  Yes, she got it, but in th 12 

future you just need to speak more into the 13 

microphone.  Okay. 14 

  MR. SIMMONS:  Thank you.  Good 15 

afternoon, Madam Chairman and Members of the 16 

Board.  My name is Jack Simmons.  I also live 17 

at 3952 Garrison Street, N.W. 18 

  ZC VICE-CHAIR JEFFRIES:  I think 19 

she's still motioning she can't hear you.  20 

  MS. SIMMONS:  Okay. 21 

  ZC VICE-CHAIR JEFFRIES:  Can you 22 
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talk right into the mike? 1 

  MR. SIMMONS:  Certainly.  Good 2 

afternoon -- 3 

  ZC VICE-CHAIR JEFFRIES:  Is that 4 

better? 5 

  MR. SIMMONS:  -- Madam Chairman 6 

and Members of the -- the Commission -- 7 

Adjustment.  My name is Jack Simmons.  I also 8 

live at 3952 Garrison Street, N.W. 9 

  MR. LEMOINE:  Hello.  My name is 10 

John Lemoine and I live at 5011 Belt Road, 11 

N.W. 12 

  CHAIR MILLER:  Thank you.  Okay.  13 

We have party status applications from these 14 

individuals, as well as some extensive 15 

pleadings that have been filed by them.   16 

  And I just want to state for the 17 

record that for an appeal case we deal with 18 

interveners is the name as opposed to party 19 

status applicants and I'm just going to read 20 

the provision that we would be considering 21 

your intervention under.  And that is 22 
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3112.15.   1 

  It says, "At the time of the 2 

hearing on the appeal, the Board, in its 3 

discretion and for good cause shown, may 4 

permit persons who have a specific right or 5 

interest that will be affected by action on 6 

the appeal to intervene in the appeal for 7 

such general or limited purpose as the Board 8 

may specify." 9 

  So that's what we'll be 10 

considering your application under.  It 11 

doesn't matter that you call it a party 12 

status application.  I just want you to know 13 

that we're considering your participation in 14 

this case under 3112.15, which is a little 15 

bit different than the party status applicant 16 

under a special exception or a variance. 17 

  I would like to ask the other 18 

parties if there's any objection to the Board 19 

granting intervener status to these 20 

individuals. 21 

  MR. BROWN:  On behalf of the 22 
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appellant, I think it would be appropriate 1 

that neither the Lemoines or Ms. Grumbine and 2 

Mr. Simmons be granted party status.   3 

 CHAIR MILLER:  I just want to stop you 4 

there for a second.  You being intervention? 5 

  MR. BROWN:  Interventions, yes. 6 

  CHAIR MILLER:  Okay.   7 

  MR. BROWN:  And I think the Chair 8 

draws the right standard and that the 9 

important distinction, we're an appeal case 10 

and unlike an application, and if you look at 11 

the documents that have been filed, they 12 

really go to what would normally be an 13 

application case.  That's not what we have 14 

before us.  We have an appeal case, which is 15 

really, notwithstanding the volume of paper, 16 

a fairly narrow matter that these people 17 

don't bring any particular expertise or 18 

unique information to that quite frankly the 19 

DCRA, with four attorneys, can't represent.  20 

And we run the risk of turning this into an 21 

application case, which I think is the last 22 
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thing the Board wants to do.  1 

  So I think looking at what we have 2 

before us, looking at the representation 3 

offered by DCRA, the testimony as parties, 4 

and participation as parties of these 5 

interveners and that super status with cross 6 

examination rights and a full presentation is 7 

duplicative and largely irrelevant, if you 8 

look at the material they've filed.  That 9 

does not preclude each of these individuals 10 

from testifying, and I don't mean to say 11 

that, but not in an intervener party super 12 

participant standard.    I don't think the 13 

relationship between the properties is 14 

particularly relevant to the appeal question 15 

we have before us.  The Board has got to look 16 

fairly narrowly at the issue, not the impact 17 

on the neighbors at this point in an appeal 18 

case. 19 

  CHAIR MILLER:  You think that the 20 

papers that have been filed -- I mean, we 21 

have papers filed in this case, unlike many 22 
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other cases where we have interveners -- go 1 

to special exception issues as opposed to the 2 

issue that's before this Board on appeal? 3 

  MR. BROWN:  Oh, absolutely.  If 4 

you look at the characterizations in the 5 

briefs and the discussion of issues, they're 6 

straight out of the application for special 7 

exception and variance scenario.  The 8 

characterization which I find hard to 9 

believe, given the size of this property of 10 

McMansions, negative impacts on the adjoining 11 

property, damage to the adjoining property.  12 

I mean, those are all perhaps relevant 13 

concerns, but not for the BZA in an appeal 14 

case, you know.  And I think if we don't keep 15 

our focus narrow and to the appeal questions 16 

that are before us, we run the risk of 17 

missing the point of our hearing and also 18 

engaging in a lengthy largely irrelevant 19 

acrimonious hearing which won't serve the 20 

purposes of my client, DCRA or the Board in 21 

trying to reach the issue.  So, yes. 22 
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  CHAIR MILLER:  Okay.  I know the 1 

parties might want to say something. 2 

  MR. BROWN:  Sure. 3 

  CHAIR MILLER:  But I can't help 4 

but, you know, just looking at the motion to 5 

dismiss that's been filed wherein, for 6 

instance there's case law cited with respect 7 

to, you know, what's an act of God under the 8 

law, what's casualty, things of that sort, 9 

that sounds to me exactly on issue here.   10 

  MR. BROWN:  Well but, Madam Chair, 11 

can I interject?  One, and I can't find in 12 

the record and perhaps wasn't looking in the 13 

right place, Ms. Grumbine and Mr. Simmons, 14 

they filed a whole bunch of stuff.  It's 15 

dated last Thursday; I received it Friday.  I 16 

can't find the 14-day notice request for 17 

party status in the record, which is 18 

typically required. 19 

  CHAIR MILLER:  Is that required 20 

for intervention? 21 

  MR. BROWN:  I believe so.  But 22 
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nevertheless, they're making legal arguments. 1 

 And if you look at the legal arguments, This 2 

is a dispute between the Department of 3 

Consumer and Regulatory Affairs and my 4 

client.  They're making legal arguments as 5 

interveners.  Doesn't really add to what's 6 

going to occur between DCRA and my client in 7 

the context of this appeal.  They have an 8 

interest obviously in the outcome, but 9 

they're not here and shouldn't be allowed to 10 

replace the governmental authority that made 11 

the decision. 12 

  CHAIR MILLER:  Okay.  Who would 13 

like to speak to this? 14 

  MR. LEMOINE:  Madam Chair, there 15 

is a party status -- I'm sorry, an intervener 16 

application on file -- on file, date stamped 17 

March 21 at 1:26 p.m.  I'd be glad to hand a 18 

copy up to the Board, if you'd like. 19 

  MR. BROWN:  I stand corrected. 20 

  CHAIR MILLER:  Do other parties 21 

have an opinion on the intervention question? 22 
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  MS. SHERMAN:  Well, we feel that 1 

it's very important that the community weigh 2 

in on this.  I mean, I think it's -- it's 3 

very clear that there is -- we would think 4 

that this motion should actually be denied 5 

because it's clear that the -- there's no 6 

part of the original structure standing.  I 7 

think that the -- that the DCRA is absolutely 8 

right that the community has a major stake in 9 

this.  I -- I -- I think, you know, I mean, 10 

you know, the ANC has come out strongly in 11 

favor of -- of the -- of the neighbors' 12 

rights to their safety and their property 13 

values and their well being. 14 

  MR. BROWN:  But, Madam Chair, that 15 

goes to the point I'm trying make.  Those are 16 

not relevant issues.  And I'm sorry, and I 17 

know that may disappoint the neighbors, but 18 

safety and property values and McMansions and 19 

all those issues which have a forum in a 20 

different context, are not relevant here.  21 

The Board has got to make a decision based on 22 
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the law, not on what they think is an 1 

appropriate structure the way you would 2 

address a variance or special exception case. 3 

 So I think -- and the ANC is obviously a 4 

party, but it makes my point in where we're 5 

going to have troubles if we allow intervener 6 

status and then broaden the scope of this 7 

inquiry beyond what should be very narrow. 8 

  CHAIR MILLER:  Okay.  I want to 9 

just say this.  Trouble is not the issue, I 10 

think, in this case.  We already have a clear 11 

indication of what interveners are going to 12 

be arguing as they filed pleadings 13 

extensively.   14 

  So, does DCRA have a position on 15 

this? 16 

  MS. BOLLING:  Madam Chair, the 17 

District of Columbia has no position on the 18 

request of the interveners, states no 19 

position. 20 

  CHAIR MILLER:  Okay.  Comments 21 

from Board Members? 22 
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  BZA VICE-CHAIR LOUD:  I just 1 

wanted to ask Mr. Brown, I understand your 2 

argument and your position and the potential 3 

hazard to the proceedings flowing from your 4 

argument, but do you think that our rules 5 

allow them to participate as interveners?  6 

And if the answer to that is no, can you lay 7 

out the scenario that is intended by our 8 

rules and the language of your rules with 9 

respect to intervention in appeal cases like 10 

this? 11 

  MR. BROWN:  I mean, the rules make 12 

provision for reaching a decision.  They 13 

don't establish in any given case whether 14 

that's going to occur. 15 

  Typically, as a Board, 16 

particularly the longer serving members know, 17 

I've been in a lot of appeal cases and 18 

typically intervention is very limited to 19 

circumstances that don't exist here where the 20 

intervening party has some legal right that 21 

is at stake.  The neighbors, they have an 22 
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interest in what goes on here, but there's no 1 

real legal claim that exists. 2 

  ZC VICE-CHAIR JEFFRIES:  But 3 

that's just your opinion, right, that you're 4 

saying?  Right? 5 

  MR. BROWN:  Yes. 6 

  ZC VICE-CHAIR JEFFRIES:  Okay.  7 

Okay.  I just want to be clear. 8 

  MR. BROWN:  No.  And I think -- 9 

well, I'll leave it at that. 10 

  BZA VICE-CHAIR LOUD:  Just help me 11 

out a little further.  Can you give me an 12 

example of a legal interest as distinct from 13 

say what we have here? 14 

  MR. BROWN:  Going back a ways, 15 

there was a case that's been cited repeatedly 16 

by various people, the Sisson case, going 17 

back where I actually brought the original 18 

appeal.  The property owner next door brought 19 

the appeal.  They were an appellant, but 20 

certainly under the category of intervener.  21 

There was a subsequent action by DCRA which 22 
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also gave rise to an appeal that the client I 1 

represented in Sisson, because it went to the 2 

original appeal decision which that person 3 

had won and had a legal interest in was 4 

allowed to intervene.  I think that's a very 5 

different situation, much closer and it was 6 

in fact going straight to a case in which the 7 

individual had originally been an appellant 8 

and won and then had to fight to protect 9 

their legal interests under the original 10 

appeal decision.   11 

  ZC VICE-CHAIR JEFFRIES:  Madam 12 

Chair, I have a question for Commissioner 13 

Sherman. 14 

  You stated some of the concerns 15 

that the community has and why you feel that, 16 

you know, you have -- you're an interested -- 17 

the interested party, but an intervener, is 18 

that what it's called?  Do you think there's 19 

some overlap in terms of what the District is 20 

trying to accomplish with what your group is 21 

trying to accomplish, meaning the community? 22 
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 I mean, the District would also be concerned 1 

about safety and those types of things.  So 2 

I'm just trying to make certain there's not a 3 

lot of duplication in terms of -- 4 

  MS. SHERMAN:  Certainly we have 5 

the same, I think, general conclusion that 6 

this is an illegal structure because it was 7 

granted its variance because it was an 8 

extension onto an older building.  The older 9 

building was completely destroyed.  So 10 

therefore the whole argument that this is an 11 

extension is irrelevant.  It's not an 12 

extension.  The building was completely 13 

destroyed. 14 

  So I think in ways we certainly do 15 

have similarities.  What we can bring 16 

possibly is kind of firsthand knowledge of 17 

the impact on the community of this building 18 

and the way the -- the developer has really 19 

treated the community during this entire 20 

three years.   21 

  I don't know if -- would it be all 22 
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right if I let them say -- 1 

  CHAIR MILLER:  Can I -- 2 

  ZC VICE-CHAIR JEFFRIES:  You know, 3 

I'm going to let the Chair -- 4 

  CHAIR MILLER:  Let me hop in here, 5 

okay, so we can just stay focused.  First of 6 

all, the ANC is a party as a matter of right 7 

in all our proceedings, including appeals, so 8 

-- 9 

  ZC VICE-CHAIR JEFFRIES:  I didn't 10 

mean --  11 

  CHAIR MILLER:  Oh, okay. 12 

  ZC VICE-CHAIR JEFFRIES:  I was 13 

talking to her because she spoke and she 14 

stated a couple of things. 15 

  CHAIR MILLER:  Oh, okay. 16 

  ZC VICE-CHAIR JEFFRIES:  I'm 17 

really talking about the community. 18 

  CHAIR MILLER:  You're talking 19 

about the -- 20 

  ZC VICE-CHAIR JEFFRIES:  Yes, yes, 21 

yes, 22 
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  CHAIR MILLER:  -- adjacent 1 

neighbors? 2 

  ZC VICE-CHAIR JEFFRIES:  Not the 3 

ANC.  Yes. 4 

  CHAIR MILLER:  Okay.  Because the 5 

ANC is kind of talking about the community.  6 

Did you want to say something? 7 

  MS. SHERMAN:  I think we have some 8 

specifics that would back up DCRA's 9 

conclusion that this is really not an 10 

appropriate building.  I mean, we -- 11 

  CHAIR MILLER:  But I just want to 12 

say that's not at issue because you're a 13 

party as a matter of right.   14 

  MS. SHERMAN:  Oh, okay. 15 

  CHAIR MILLER:  So you will have a 16 

chance to address it, yes. 17 

  ZC VICE-CHAIR JEFFRIES:  And thank 18 

you, Madam Chair.  I mean, I shouldn't have 19 

pointed to you, I mean, as an ANC, but you 20 

were speaking about some of the concerns of 21 

the community, so you know, I perhaps should 22 
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have had Mr. Simmons or Ms. Grumbine speak.  1 

But anyway. 2 

  MR. SIMMONS:  Mr. Jeffries, if I 3 

-- if I may respond directly to your 4 

question, there are similarities and -- and 5 

interests of -- of everyone, but Ms. Grumbine 6 

and I and Mr. Lemoine are property owners of 7 

the immediate adjacent properties.  We're the 8 

ones who are having the new house, we 9 

believe, too close to our lot line under the 10 

rules.  We are the ones who are directly 11 

affected by what we believe to be zoning 12 

violations.  We're the ones who have had to 13 

suffer through this three-year long process 14 

and we will have to be the ones who directly 15 

suffer whatever consequences come.  Our 16 

interests in some ways may be the same, but 17 

certainly in some ways they may differ and we 18 

do believe that we are appropriate parties in 19 

this matter.   20 

  I would like to address just a 21 

moment the citation to the Sisson case.  As I 22 
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recall, in that case adjacent property owners 1 

were granted intervener status.  Thank you. 2 

  CHAIR MILLER:  Does that answer 3 

your question?  Okay. 4 

  Well, I would like to start the 5 

deliberation on this, if there are no further 6 

questions.  By looking back at the specific 7 

words of our regulation and it says, "At the 8 

time of the hearing," which is now, "on the 9 

appeal, the Board, in its discretion and for 10 

good cause shown, may permit persons who have 11 

a specific right or interest that will be 12 

affected by action on the appeal to intervene 13 

in the appeal for such general or limited 14 

purposes as the Board may specify." 15 

  I think that the record is full 16 

that those that have applied for intervener 17 

status in this case have specific rights and 18 

interests that will be affected by the action 19 

on this appeal, as Mr. Simmons was just 20 

saying, that they are the abutting neighbors 21 

that have already been affected by the 22 
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construction on the property next door and 1 

will be affected by the outcome of this 2 

decision. 3 

  And then, I believe they met that 4 

and then it's up to us, in our discretion, to 5 

determine whether they should be able to 6 

participate in this appeal.  And I have never 7 

seen on any appeal such an abundance of 8 

evidence as to how the intervener would 9 

participate and they have filed pleadings 10 

already showing that they address squarely 11 

the issues that are before us, that we're not 12 

being distracted into a special exception 13 

analysis, which is not at issue in an appeal 14 

case.  And I have found their pleadings to be 15 

quite helpful, so I don't know why we 16 

wouldn't grant them status. 17 

  But how do others feel? 18 

  BZA VICE-CHAIR LOUD:  Madam Chair, 19 

I'm inclined to agree with you.  I think they 20 

meet the test of 3112.15.  Yes, I think that 21 

they meet the test and the language of the 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 180

rule.  And I think that the responsibility 1 

becomes ours to make sure that in the course 2 

of conducting the proceedings that we keep 3 

everyone in alignment and on track.  So I'm 4 

going to be supporting the request for 5 

intervention and mindful of not duplicating 6 

evidence, not duplicating testimony, being 7 

overly burdensome of the appellant, etcetera. 8 

 But I do think that they meet 3112.15, which 9 

is all that I think we're looking at right 10 

now. 11 

  MEMBER OATES WALKER:  Madam Chair, 12 

I agree.  If I understand Mr. Brown's concern 13 

about our not going too far afield here, but 14 

3112.15 specifically allows the Board to 15 

limit the participation of interveners.  And 16 

here the applicants for intervener status are 17 

the abutting neighbors and as such, I think 18 

they do have a specific right or interest 19 

that would be affected by this action. 20 

  MEMBER DETTMAN:  Madam Chair, if I 21 

could just sort of share with you where my 22 
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head is at right now, and I don't really have 1 

an answer yet.   2 

  ZC VICE-CHAIR JEFFRIES:  You'll 3 

get there. 4 

  MEMBER DETTMAN:  I hope I get 5 

there.  I'm trying to think about, the 6 

position of the Board here now is to decide 7 

whether or not the ZA was justified in 8 

denying this building permit and decide to 9 

uphold or overturn the decision of the ZA.  10 

The decision as to whether or not the ZA was 11 

justified, that argument is going to be put 12 

on by DCRA.  If the Board decides to uphold 13 

the ZA's decision, I assume that it's the 14 

community's position -- they're going to make 15 

the argument that we should actually uphold 16 

that decision.  And based on the filings that 17 

I have read, they're saying we should uphold 18 

their decision because of issues related to 19 

late and air, and proximity.  That's what 20 

I've read this far in the filings.   21 

  And so to me, I can actually 22 
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understand where Mr. Brown's coming from.  1 

These are issues that would essentially come 2 

up in an application case.  And if the Board 3 

actually decides to overturn the ZA's 4 

decision, we're essentially saying that the 5 

house can be constructed as a matter of right 6 

and that the issues related to light and air, 7 

and proximity to the neighboring properties 8 

really don't have a place here because we're 9 

saying that the property can be developed as 10 

a matter of right based on what the 11 

regulations say right now. 12 

  And so I'm sort of on the fence 13 

here.  I think that absolutely the neighbors 14 

are impacted.  Based on the photographs that 15 

I saw and the size of this addition, it is 16 

extremely close to the neighboring 17 

properties.  But if the regs say that you can 18 

do that as a matter of right, I'm not sure 19 

what arguing the issues of light and air and 20 

proximity, what position they have in this 21 

case. 22 
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  CHAIR MILLER:  I just want to 1 

address that briefly, because as I said 2 

before, I was just pulling to one example and 3 

in a motion to dismiss that was filed by one 4 

of the applicants for party status and that 5 

goes well into the legal arguments that are 6 

squarely before us, about grandfathering and 7 

about what's an act of God and about, you 8 

know, those kind of things.  So they squarely 9 

address the legal issues.   10 

  And then there are certain facts 11 

that come into play with respect to the 12 

termite issue, whether it's an act of God, if 13 

that depends on the amount of time it was 14 

there or whether there was notice.  Then you 15 

get into factual questions that the abutting 16 

neighbors certainly had knowledge of to 17 

contribute to this proceeding.   18 

  So, I don't see that a problem in 19 

this case.  Sometimes we have cases where you 20 

have somebody who lives far away in the 21 

community and they have an interest in the 22 
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outcome of the case, but they don't really 1 

have anything specific -- they're not 2 

specifically affected by being next door and 3 

they don't have necessarily anything 4 

specifically to add to the argument.  And I 5 

think in both cases, because of the motions 6 

to dismiss and the opposition to the motion 7 

for summary judgment, we have a lot of 8 

evidence before us of facts that they'll 9 

bring to the table that are germane to our 10 

issue and they're specifically directed at 11 

the legal issues I think that are before us. 12 

  So, I don't see that as a problem 13 

in this case.  I know, you know, light and 14 

air, things like that come into play as to 15 

maybe, you know, the ramifications of a 16 

decision, but I don't think that's the 17 

central core of arguments. 18 

  ZC VICE-CHAIR JEFFRIES:  Well, 19 

obviously, you know, my question to the 20 

community was really out of some concern 21 

about a lot of redundancy and so forth.  And 22 
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I do agree with Mr. Brown that, you know, 1 

there should be some attempt to look at this 2 

case very, very narrowly.  But then on the 3 

other hand, I clearly understand Mr. Simmons' 4 

point, you know, about, I mean, this is their 5 

community and perhaps no one can really make 6 

the case as strong as someone who's living 7 

next door. 8 

  You know, I agree with Mr. Dettman 9 

that I'm somewhere on the fence on this one 10 

because in some ways, you know, there's so 11 

much paper, there's so much volume here and 12 

really in some ways it's not a really 13 

difficult case, you know, it's very narrow.  14 

I mean, you're looking at so many motions and 15 

statements and so forth and it really just 16 

boils down to a few things and I'm just sort 17 

of concerned about this sort of spiraling out 18 

of control.   19 

  But again, I think it's always 20 

very important, you know, that there's 21 

transparency in that the community gets an 22 
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opportunity to, you know, voice their 1 

concerns.  I just want to make certain that 2 

we don't have a lot of redundancy and I think 3 

it would be up to this Board to really make 4 

certain that we keep everyone on the straight 5 

and narrow path.   6 

  CHAIR MILLER:  Well, why don't we, 7 

if it's all right with you, if we vote to 8 

grant the intervention and then if there is 9 

that consensus, and then we can discuss ways 10 

to assure that there isn't a lot of 11 

redundancy or things don't get out of 12 

control? 13 

  Is there more deliberation on the 14 

motions for intervention? 15 

  Okay.  All those in favor, say 16 

aye. 17 

  ALL:  Aye. 18 

  CHAIR MILLER:  Opposed?  19 

Abstaining?   20 

  Okay.  So, we have granted the two 21 

party status applicants' motions to 22 
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intervene.     1 

  I just want to say this.  You 2 

know, I read through the proceedings and the 3 

introductory remarks and a lot of it kind of 4 

goes over people's heads.  But basically one 5 

of the ways we, you know, avoid things 6 

getting out of control is we did say that the 7 

opposition in total has a certain amount of 8 

time that you need to share, and we're saying 9 

60 minutes.  And that's a general rule and if 10 

there are exceptions we need to make, then 11 

we'll see whether we need to make them.  But 12 

so that you're sharing that time. 13 

  And then also the Board has the 14 

authority not to allow in redundant 15 

questioning.  And so I personally don't see 16 

that that's going to be a problem here, or 17 

irrelevant testimony.  You know, if they are 18 

special exceptions, okay, then we'll say no, 19 

that's not at issue and go from there. 20 

  So, I think we're set on this at 21 

this point.  We're granted intervener status. 22 
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 You have all the rights of any of the 1 

parties.  You have a right to put on your 2 

case, cross examine, that kind of thing. 3 

  Okay.  The next preliminary 4 

matters I believe we have on the table is a 5 

motion for a continuance by DCRA. 6 

  MS. BOLLING:  Thank you, Madam 7 

Chair.   8 

  As you can see, the Zoning 9 

Administrator Matt LeGrant is not here with 10 

us today.  He is a keynote speaker at a major 11 

zoning conference.  And in the interest of 12 

efficiency and effectiveness for this Board 13 

and this consideration of this important 14 

matter, we would like to request a 15 

continuance to the next available hearing 16 

date. 17 

  MR. BROWN:  Madam Chairman, on 18 

behalf of the appellant, we do not oppose 19 

that request for a continuance, but we ask 20 

that it be as brief a continuance as 21 

possible, perhaps measured in 30 days.  I 22 
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think that will allow everybody involved to 1 

step back and perhaps find a way to resolve 2 

this matter short of an appeal hearing.  But 3 

then at the same time, I'm taking one of the 4 

things from Mr. Jeffries' comments and the 5 

other Board Members is that while we've 6 

thrown collectively a lot of paper at you, 7 

I'm going to live up to my word that this is 8 

going to be a narrow case and would want to 9 

proceed that way so that from the appellant 10 

you can count on a very narrow focused 11 

presentation.  I will though fight very hard 12 

to keep the matter focused when other people 13 

are presenting their cases, but I'm not 14 

looking at a repeat of let's say Morse Street 15 

in the duration of the hearings there.  So 16 

that when we're looking at schedules, we can 17 

plan, at least from the appellant, for a 18 

shorter presentation and move forward. 19 

  CHAIR MILLER:  The other parties 20 

have comments? 21 

  MR. LEMOINE:  Yes, I would second 22 
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Mr. Brown's opinion that if this could be 1 

addressed sooner than later would be best for 2 

all parties concerned. 3 

  MR. SIMMONS:  I think we concur 4 

with the notion that this be addressed sooner 5 

rather than later, but at the same time we 6 

would note that there is a dispositive motion 7 

before you to dismiss, which we believe if 8 

looked at and ruled upon today, could take 9 

care of this case once and for all, provide 10 

some finality and some direction to all of 11 

the parties.  And if a continuance were 12 

granted, we would also act that it be as 13 

brief as possible. 14 

  MS. SHERMAN:  Yes, I think that 15 

the ANC agrees with -- with what Mr. Simmons 16 

has -- has just said.  We would also ask, if 17 

there is a continuance that you somehow put 18 

into a place some safety measures for that 19 

house.  It's a danger to the community.  It 20 

is very unsafe.  I don't know if there's any 21 

way you can do that, but the -- and we told 22 
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that -- that a fence would be put around the 1 

building, we were told that safety measures 2 

would be taken and nothing has happened.  And 3 

it's -- if there is a continuance and the 4 

community has to wait even longer for 5 

resolution, then we would ask if there's some 6 

way the safety could be guaranteed.  It is 7 

incredibly unsafe.  They're full of, you know 8 

-- well, it's just extremely unsafe for the 9 

whole community. 10 

  MR. BROWN:  Madam Chair, while 11 

that's beyond the Board's purview, perhaps 12 

when we're having discussions with DCRA 13 

on matters, perhaps we can discuss that and 14 

make sure that we do no harm, so to speak, 15 

and run afoul of DCRA in this interim period. 16 

  The one thing I am concerned 17 

about, this motion, dispositive motion to 18 

dismiss, which I only received on Friday and 19 

under any meaningful time frame for me to 20 

respond, that hasn't passed.  I'd like the 21 

opportunity to respond in writing, but having 22 
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had just a very short period of time to 1 

receive it, I'd like the opportunity to 2 

respond in writing and that can dovetail with 3 

our continuance so that we're not arguing a 4 

dispositive motion, that quite frankly I 5 

should have the right to have some time to 6 

look at and respond to in writing.  I think 7 

that would be an inappropriate use of our 8 

time today to try to argue a dispositive 9 

motion that just arrived, you know, Friday in 10 

my office. 11 

  CHAIR MILLER:  Okay.  All right.  12 

Let me say two things.  One is, it's possible 13 

we may have an opening for next Tuesday.  And 14 

if that's the case, is everyone available 15 

next Tuesday? 16 

  MS. BOLLING:  Your Honor, there 17 

are several other cases that counsel has been 18 

assigned.  And so, the only Tuesday that 19 

we're not available is next Tuesday. 20 

  CHAIR MILLER:  Yes, this is the 21 

problem with -- 22 
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  MR. BROWN:  My colleagues, there 1 

are four of them.   2 

  MS. BOLLING:  I know, and if it 3 

weren't true -- we can give you the case 4 

names and the forums that we're appearing 5 

before.  And even though it looks like a lot 6 

of us, we've divided it up so that we're 7 

doing efficient work for the District.  We're 8 

not all doing the same thing.  And 9 

unfortunately we have appellate briefs and OH 10 

and other matters before this Board that are 11 

coming up this month and there's review 12 

process.  We don't just write and file.  It 13 

has to be reviewed and edited, and it's just 14 

a lot, Your Honor.  And next Tuesday is the 15 

only Tuesday we cannot appear. 16 

  CHAIR MILLER:  Okay.   17 

  MR. BROWN:  A more relevant 18 

question though is the guest of honor, Mr. 19 

LeGrant. 20 

  MS. BOLLING:  Mr. LeGrant has no 21 

other conflicts that he's made us aware of to 22 
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the end of summer on Tuesdays. 1 

  MR. GREEN:  To our knowledge, 2 

information and belief. 3 

  CHAIR MILLER:  Well, let me ask 4 

you about the possibility if we were to go 5 

forward today on part of the case; not DCRA's 6 

part, but you know, the appellant.  They go 7 

first anyway.   8 

  Is that something that the parties 9 

are amenable to? 10 

  MS. BOLLING:  Typically we would 11 

like, if possible, to have our zoning expert 12 

here to respond.  As you know, we don't have 13 

any discovery before this forum and it is 14 

very difficult for the District to prepare 15 

adequate cross examination for their experts 16 

and other witnesses, because we don't know 17 

what they're going to say until they say it. 18 

 Therefore, we would request not to go ahead, 19 

 because our zoning expert is not here.   20 

  And we are available any other 21 

Tuesday, Your Honor -- Madam Chair. 22 
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  CHAIR MILLER:  Okay.  One other 1 

question.  And that is, we do have these 2 

motions and Mr. Brown says he hasn't had a 3 

chance to -- you haven't had long enough to 4 

look at the motion to dismiss, because we 5 

could perhaps use this time to address some 6 

of the motions that have been filed, whereas 7 

you don't need, I don't believe, Mr. LeGrant 8 

here for the motions.  Is that right? 9 

  MS. BOLLING:  No.  No, Your Honor 10 

-- Madam Chair, we do not. 11 

  CHAIR MILLER:  Okay.   12 

  MR. BROWN:  I mean, cumulatively, 13 

Madam Chair, on Friday I received all the 14 

motions from Ms. Grumbine and Mr. Simmons, a 15 

lengthy statement from Mr. Lemoine, as well 16 

as other entities, including the DCRA.  So, I 17 

received a package of paper that essentially 18 

is this notebook last Friday.  And you know, 19 

I actually filed my motion for summary 20 

judgment early, 15 days rather than 14 to 21 

give adequate time.   22 
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  I'm not in a position in the 1 

context that I haven't received all of this 2 

stuff to respond to dispositive motions, as 3 

well as, quite frankly, prepare for a hearing 4 

that the scope of which I think is -- I don't 5 

know if it's appropriate, but certainly has 6 

expanded exponentially in the last few days. 7 

  Also, I think there's a premium 8 

for having a hearing, and we've seen this in 9 

other matters, having a hearing that starts 10 

and finishes in a compact method, rather than 11 

the back and forth which I think produces a 12 

difficult disjointed result for the Board, as 13 

well as for the parties involved. 14 

  MS. BOLLING:  Madam Chair, we 15 

could argue his motion though.  We're ready 16 

to argue his motion. 17 

  MR. SIMMONS:  We are as well, 18 

Madam Chair.  As counsel noted, Mr. Brown and 19 

the appellant did file a dispositive motion 20 

as well.  We've had a little bit of time to 21 

look at it, although we were not served of 22 
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course.  We did manage to get a copy of it 1 

and have to some extent been able to respond. 2 

  3 

  That being said, I certainly -- or 4 

we certainly concur with Ms. Bolling's 5 

remarks about the importance of having Mr. 6 

LeGrant here.  He is particularly 7 

knowledgeable and will be a particularly 8 

important part of the proceeding.   9 

  CHAIR MILLER:  All right.  We were 10 

just a conferring here about how to proceed. 11 

 And I think before we get to scheduling 12 

another date for a hearing, it seems as if 13 

there is agreement among all the parties that 14 

the motion for summary judgment filed by the 15 

appellant is ripe for argument.  You know, it 16 

was filed; there's been a response.  No one's 17 

saying they didn't have enough time for that. 18 

  19 

  So, we think that we might as well 20 

use this time to hear the arguments on that 21 

motion so that when we do, if we do have a 22 
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case to even continue, you know, we will have 1 

at least gone through that, or maybe won't 2 

have a case to continue. 3 

  I think that the main questions 4 

that the Board has, having read the motion to 5 

-- the motion to dismiss is just a separate 6 

one, but all these are all on the same topic, 7 

the motion for summary judgment and the 8 

opposition, you know, are there facts in 9 

dispute or not, you know?  I think when we've 10 

read them, sounds like there are a lot of 11 

facts in dispute.  And if that's the case, 12 

then the summary judgment motion would be 13 

denied.   14 

  So you might want to focus on, Mr. 15 

Brown, I guess if you believe that all the 16 

pertinent facts for your case are not in 17 

dispute.   18 

  Okay.  So then why don't we go 19 

forward with that.  It's Mr. Brown's motion, 20 

so you would go first, I think followed by 21 

DCRA Zoning Administrator's office and then 22 
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by the ANC, and then interveners. 1 

  BZA VICE-CHAIR LOUD:  Madam Chair, 2 

before we start, just one quick question.  3 

Are we going to place time limits on each of 4 

the parties argumentation, which I would 5 

recommend we do in light of the number of 6 

parties and/or interveners involved. 7 

  ZC VICE-CHAIR JEFFRIES:  And I 8 

would strongly agree with you.  I don't know 9 

if that is something that's customary here.  10 

I know we do it on the Zoning Commission, but 11 

are we able? 12 

  CHAIR MILLER:  Okay.  Well, I 13 

don't want to be too arbitrary in this.  14 

Obviously the Board is saying that they want 15 

you to, you know, get to the certain points. 16 

  BZA VICE-CHAIR LOUD:  Perhaps we 17 

could ask, get a sense from the parties 18 

involved.  And again, we're looking just at 19 

whether there are material facts in dispute 20 

and not evaluating factual conflicts and 21 

resolving them in one direction or the other, 22 
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simply if there is a dispute.  Then under 1 

summary judgment standards the motion doesn't 2 

prevail.  And so that's kind of what we're 3 

looking at and maybe to gauge the parties as 4 

to how long they think they would need to 5 

advance argumentation on that narrow point. 6 

  CHAIR MILLER:  I don't know if 7 

it's all that narrow though then that they're 8 

going to be espousing their legal theories at 9 

the same time.  Is that right? 10 

  MR. BROWN:  Well, but I don't 11 

think it's, again going back to Mr. Jeffries, 12 

who's I think honed in on this, it's a fairly 13 

narrow case.  The Board may disagree with the 14 

outcome, but I think it's fairly narrow.  15 

Which from my perspective, I've laid out in 16 

affidavit form and documents, in fact, I know 17 

more facts than were necessary to make the 18 

narrow case that needs to be made.  So I 19 

mean, 10-15 minutes from my end, subject to 20 

your questions.  Beyond that, I think I'll be 21 

repeating myself. 22 
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  MS. MADDOX-LEVINE:  The District 1 

also would probably take about 10 to 15 2 

minutes for its position to be stated. 3 

  MS. SHERMAN:  I think the ANC 4 

would take probably three minutes. 5 

  MR. SIMMONS:  We would probably 6 

take 10 or 15 minutes as most, as well. 7 

  ZC VICE-CHAIR JEFFRIES:  Okay.  So 8 

are we writing all that down? 9 

  CHAIR MILLER:  Okay.  There's a 10 

desire to set it for 15, so we'll see how it 11 

goes.   12 

  All right.  Go. 13 

  MR. BROWN:  All right.  And I want 14 

to focus in on and try to keep it very, very 15 

simple.   16 

  Where we are now is the end result 17 

of a process that occurred.  And, one, my 18 

client bought the property and she got a 19 

permit to take the existing 1933 structure 20 

and put a rear addition on that structure.  21 

Problems were encountered in that process, 22 
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but the end result is unmistakable and 1 

deniable.  The rear addition, the three-story 2 

rear addition is there, under roof and framed 3 

in.  And at the time she purchased the 4 

property, again, would have, could have, 5 

should have, but she didn't make a termite 6 

inspection.  She was not aware until well 7 

over a year later, during construction of any 8 

indication of termite problems.  And that 9 

first occurred in the rear, not the front 10 

where we're now focused.  And followed DCRA's 11 

directions at every step so that we're now 12 

talking about a fifth building permit that's 13 

actually at issue here. 14 

  Going back, the original building 15 

permit nobody had disputed and can't -- I 16 

don't believe they can dispute that the 17 

original permit to put the addition on the 18 

existing 1933 single-family housing was 19 

permitted as a matter of right and properly 20 

issued.  We've had a second, a third and the 21 

critical permit is the fourth permit. 22 
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  Having started work on the front 1 

of the existing structure and you'll see in 2 

my motion for summary judgment here, that's 3 

the three-story addition with the 1933 house 4 

in the front.  I don't think anybody will 5 

challenge that that at one point was the 6 

situation.   7 

  When my client encountered 8 

problems on the front of the existing 9 

structure, they consulted DCRA and with the 10 

help of an engineer who advised DCRA and is 11 

also in my motion for summary judgment as 12 

Exhibit H, documented the structural failing 13 

or lack of integrity of that as a result of 14 

termite damage.  And as a result of that, 15 

DCRA issued a permit, again that nobody has 16 

challenged, and that's also -- let me get 17 

that in the right place here.  Excuse me 18 

here.  I want to -- and it's my Exhibit C to 19 

my motion for summary judgment.  I read it.  20 

It's important, because the language is 21 

important, as well as the circumstances. 22 
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"Demolish a portion of an existing single-1 

family dwelling due to the structural 2 

integrity and possible collapse of the house 3 

which is dangerously unsound, rebuild 4 

structure to current building code 5 

specifications per existing permits and 6 

plans." 7 

  And you'll see as my Exhibit E, 8 

and my apology, you can see it in yours, this 9 

was the drawing that accompanied that 10 

building permit that was issued.  And it 11 

shows the area where we're talking about 12 

where my client was authorized, because of 13 

the structural integrity to demolish and 14 

rebuild.   15 

  They went about doing that work 16 

and then, quite frankly, DCRA and Mr. Crews, 17 

which is, this an old story with him, changed 18 

the rules and said that you have to go back 19 

and get yet a fifth building permit for 20 

something that is very clear on its face they 21 

were permitted to do.   22 
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  And the real troubling part about 1 

this is somebody who follows the directions 2 

of the DCRA's first, second, third, fourth 3 

permit, and then gets punished by being 4 

required to have a fifth permit that quite 5 

frankly they were already authorized to 6 

complete the work under the fourth permit.  7 

And nobody has challenged that fourth permit 8 

and nobody has challenged the language of 9 

that. 10 

  Going back to DCRA's position and 11 

the neighbors, which is basically -- it's Ms. 12 

Wallace, my client's fault.  She should have 13 

known there were termites.  She was negligent 14 

and a result of her failing to maintain the 15 

property, it's her hard luck.  And termites 16 

are no different than any other debilitating 17 

condition.  If the structure had been 18 

weakened because of just old age, dry rot or 19 

anything like that, it's her fault -- 20 

wouldn't make any sense and it doesn't make 21 

any sense for termites.  Clearly, given the 22 
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level of damage here, these termites had been 1 

present for some time and the casualty 2 

occurred.  And it's important to look at the 3 

language and the regulations, perhaps when 4 

they rewrite them, they'll define casualty, 5 

but you're sent to our friend "Webster's" for 6 

a definition of casualty, which I provided, 7 

and let me quote: "A person or thing that has 8 

failed, been injured, lost or destroyed as a 9 

result of an uncontrollable circumstance or 10 

election." 11 

  I think whether you call it 12 

termites or some other situation, the 13 

structural integrity of the front portion of 14 

this house has failed, been lost, injured, 15 

destroyed as a result of an uncontrollable 16 

circumstance.  Certainly, the damage occurred 17 

long before my client apparently bought the 18 

property, unbeknownst to her.  But 19 

nevertheless, this loss, damage, destruction 20 

has occurred and pointing a finger at my 21 

client, one, is wrong; and two, doesn't 22 
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change the circumstance that this casualty 1 

occurred.   2 

  The regulations are very clear 3 

that in the case of an act of God or a 4 

casualty treated similarly, that you're 5 

allowed to rebuild based on the 75 percent 6 

rule, while I don't think we need to go to 7 

that provision 2001.6 because DCRA clearly 8 

authorized my client to rebuild the property 9 

under the fourth building permit and changed 10 

their mind.  Going to the Zoning 11 

Administrator's ultimate decision, one, the 12 

fact that it was her fault, one, is not true; 13 

two, the Board has no evidence to support 14 

that, and two, it's irrelevant.  Short of a 15 

willful act, even if it was her fault, it 16 

wouldn't make any difference, the casualty, 17 

the loss, the damage, the destruction 18 

occurred.  And the casualty is a no-fault 19 

concept based on this definition. 20 

  Once that casualty occurred, the 21 

regulation is clear that she has the right to 22 
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rebuild subject to 2001.6.  We've entered in 1 

evidence by affidavit as well as the tax 2 

assessments that the cost of reconstructing 3 

is well within the 75 percent rule.  Again, 4 

that's undisputed by anybody here.  5 

  And two, if you look even further, 6 

2001.6 allows for the nonconforming 7 

structures devoted to conforming use.  In 8 

this case, nonconforming for side yard and 9 

also lot area, but a conforming use single-10 

family dwelling permitted in the R-1-B. 11 

  CHAIR MILLER:  Wait a second.  Can 12 

you stop the clock for one second?   13 

  I don't want to cut into your 14 

time, but I'm not following that last 15 

statement that you made.  I'm looking at 16 

2001.6, which talks about -- and you can 17 

rebuild to its previous condition or to a 18 

more conforming condition.  And you just said 19 

something about, you know, nonconforming and 20 

I'm -- 21 

  MR. BROWN:  I ended that.  I'd 22 
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announced that concept.  2001.6 allows a 1 

nonconforming structure devoted to a 2 

conforming use.  In this case, nonconforming 3 

structure, less than eight-foot side yards, 4 

in this case, five-foot side yards, and also 5 

nonconforming for lot area, 4,500 square feet 6 

as opposed to 5,000 square feet in an R-1-B 7 

Zone.  So you've got a nonconforming 8 

structure to a conforming use.  So as a 9 

result of that determination, which again 10 

nobody has contested, 2001.6 applies.  And it 11 

applies in a situation where you have a 12 

casualty or act of God.  Whether termites are 13 

an act of God maybe be Biblical in nature, 14 

but it's certainly a casualty.  And if you go 15 

back, and I've cited repeatedly to the Toggas 16 

case where it was a hurricane, but it 17 

shouldn't make any difference.  The casualty 18 

occurred.  The property was destroyed.  And 19 

they had the right to rebuild under 2001.6.  20 

The Board specifically found they had the 21 

right to rebuild a less than eight-foot side 22 
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yard that was preexisting. 1 

  CHAIR MILLER:  Okay.  But I guess 2 

my question is, all right, this is all under 3 

nonconforming structures devoted to 4 

conforming uses. 5 

  MR. BROWN:  That's fight. 6 

  CHAIR MILLER:  And that's where 7 

this came from.  But, I guess my basic 8 

question, maybe you're going there, is this 9 

seems to talk about reconstructing to its 10 

previous condition or to a more conforming 11 

condition.  And I don't think that's what's 12 

at issue in this case, is it? 13 

  MR. BROWN:  Absolutely.  All my 14 

client wants to do is rebuild the front -- 15 

  CHAIR MILLER:  To the previous 16 

condition? 17 

  MR. BROWN:  Absolutely.  18 

Absolutely.  And if you go back to the plans, 19 

they want to -- now, it's not going to be a 20 

1933 structure, admittedly, but they want to 21 

rebuild the front of this house exactly as it 22 
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originally existed.  And as a result of the 1 

2001.6, they should have the right to do 2 

that.  They should also have the right to do 3 

that because in the fourth permit the city 4 

told them they could do it, and told them you 5 

could demolish this structure and rebuilt it 6 

in the same fashion. 7 

  CHAIR MILLER:  You're saying 8 

rebuild the front, but not the back the way 9 

it was?  Just the front.  You're dividing up 10 

the house, is that right? 11 

  MR. BROWN:  Well, the back is 12 

already there.  The back is the rear 13 

addition.  And let me get my photograph out 14 

here.  Excuse me here.   15 

  CHAIR MILLER:  Okay.  Okay.  Okay. 16 

  MR. BROWN:  The back, the three-17 

story rear addition is there.  This portion, 18 

and you can see the new and the old, all my 19 

client wants to do is what DCRA told them 20 

they could do in the fourth permit, which was 21 

demolish this for lack of structural 22 
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integrity and rebuild it that way. 1 

  ZC VICE-CHAIR JEFFRIES:  You still 2 

have time, but it's your understanding that 3 

the community looks at that as a McMansion?  4 

I mean, what's your understanding of the 5 

definition of McMansion? 6 

  MR. BROWN:  This is not a 7 

McMansion.  Remember we were all here talking 8 

about Mr. Bender and Dorchester Associates; 9 

8,000-9,000 square foot houses.  Those are 10 

McMansions.  This is, one, less than 40 11 

percent lot occupancy with all this.  It's 12 

less than the full height in the original 13 

structure.  This is less than the maximum 14 

permitted.  It's got a larger rear yard and a 15 

front yard, which aren't required so that by 16 

no measure is this a McMansion.  And also, to 17 

be honest, that's one of the most subjective 18 

terms we throw around here.    But also 19 

going to the point we have to face is, that 20 

doesn't matter because exactly what I'm 21 

showing here the Zoning Regulations in the 22 
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first permit permitted.  So whether it's the 1 

McMansion -- Mrs. Miller, you -- 2 

  CHAIR MILLER:  Sorry.  Well, 3 

because I am reading that regulation as 4 

rebuilding what was there before, which in my 5 

mind would be the original house.  And so you 6 

seem to be rebuilding on the property there 7 

is a bigger -- 8 

  MR. BROWN:  But this already here. 9 

  CHAIR MILLER:  -- structure. 10 

  MR. BROWN:  This is already here. 11 

 Still here.  In fact, that's all that's 12 

there right now.  So, we're only asking to 13 

rebuild the old portion which was destroyed 14 

by the termite damage.  And this doesn't need 15 

to be rebuilt; it needs to be finished, but 16 

it's there.  It's a structure.  It's fully 17 

permitted. 18 

  ZC VICE-CHAIR JEFFRIES:  So it's 19 

legal, no issues with it.  No one can come 20 

back. I mean, is that your argument?  That's 21 

your statement? 22 
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  MR. BROWN:  This was built in 1 

accordance with the first permit.  There were 2 

changes made in accordance with the second 3 

and third permit of detail, structural and 4 

other things. 5 

  ZC VICE-CHAIR JEFFRIES:  Right. 6 

  MR. BROWN:  But this is here as a 7 

result of permits that were issued that have 8 

never been challenged.  All we're talking 9 

about is this. 10 

  ZC VICE-CHAIR JEFFRIES:  Got you. 11 

  MR. BROWN:  And this is gone. 12 

  CHAIR MILLER:  Okay.  You're 13 

saying you can divide up that regulation 14 

then.  The old portion is no longer there and 15 

you want to rebuild and put back where the 16 

old portion was.  Meanwhile, you have a new 17 

portion.  But that's irrelevant in your view 18 

to putting back the old portion now.  Is that 19 

the argument? 20 

  MR. BROWN:  Well, the fact that 21 

the new portion is there isn't relevant to 22 
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deciding whether to rebuild the original 1 

structure.  One, again, the fourth permit 2 

authorized them to do that.  Two, let's put 3 

it in the context, and I'm running short of 4 

time I think, but I've lost track a little.  5 

If this whole house were here, finished, 6 

done, and the front of this burned down, 7 

struck by lightning and burned down, you'd 8 

have substantively the same situation you 9 

have now.  And then the question is, could 10 

you rebuilt that structure?  And the answer, 11 

whether in this case it's termites or fire, 12 

or some other reason, is yes, under 2001.6.  13 

  And, Mrs. Miller, have I added to 14 

your --  15 

  CHAIR MILLER:  That's fine.  No, 16 

all I wanted to know was what your argument 17 

was. 18 

  MR. BROWN:  Yes. 19 

  CHAIR MILLER:  Yes.  Okay. 20 

  ZC VICE-CHAIR JEFFRIES:  We can 21 

start the clock back, can't we? 22 
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  MR. BROWN:  Oh, do we have to do 1 

that? 2 

  CHAIR MILLER:  I don't know, but 3 

we will have some flexibility.   4 

  MR. BROWN:  Yes, I understand. 5 

  CHAIR MILLER:  If there's 6 

something you need to say, we'll hear it. 7 

  MR. BROWN:  And I think it's 8 

important, and perhaps maybe I didn't do in 9 

my brief a good enough job explaining it, all 10 

we're talking about is rebuilding this 11 

subject to 2001.6.  We've spent an awful lot 12 

of time and heartache and I think incorrectly 13 

chasing the concept of whether this is a 14 

casualty or not and who's at fault.  It 15 

occurred.  It wasn't willful.  It was 16 

certainly authorized and consulted with DCRA, 17 

the fourth permit.  And then the regulations 18 

provide my client the right to rebuild it 19 

subject to 2001.6, which we've established we 20 

comply with.  And that would allow you to 21 

bring the original structure and it's 22 
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nonconforming side yards back into existence, 1 

exactly as it existed here.  There would be 2 

some modern code things in side, but it would 3 

be the same size.  And at the end of the day, 4 

as much as I hate the term, this is not going 5 

to be a McMansion.   6 

If you go down Belt Road, there are a lot 7 

bigger houses being built these days than 8 

this.   9 

  If you look at 2001.2, and I think 10 

this reinforces the whole concept of -- the 11 

Zoning Regulations aren't punitive, aren't a 12 

suicide pact.  They recognize that if a 13 

casualty occurs, you shouldn't be punished 14 

for that, or penalized and you should be able 15 

to rebuild subject to certain conditions.  16 

The Zoning Regulations are also very clear in 17 

the same context that you don't have to sit 18 

by and --  19 

  ZC VICE-CHAIR JEFFRIES:  Excuse 20 

me.  I don't mean to interrupt you.  We 21 

should probably put the clock back on.  22 
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Because if we don't, it's not going to be 1 

fair.  There's no sense to have it on.   2 

  MR. MOY:  Well, that's fine, sir. 3 

  ZC VICE-CHAIR JEFFRIES:  Ye, I 4 

mean, we've stopped asking questions. 5 

  MR. MOY:  Okay.  I thought the 6 

gentleman was still responding to the Chair's 7 

question. 8 

  CHAIR MILLER:  We're not that 9 

accustomed to doing this, so you have to  10 

be -- 11 

  ZC VICE-CHAIR JEFFRIES:  Yes, no, 12 

no.  I recognize that, but I think the point 13 

is -- 14 

  CHAIR MILLER:  We're a little 15 

lenient down here. 16 

  ZC VICE-CHAIR JEFFRIES:  -- that 17 

we brought up the whole notion of putting 18 

everyone on time and then if we don't really 19 

adhere to it, then we need to just turn the 20 

clock off.  I mean, that's all I'm saying. 21 

  MR. BROWN:  Well, and I'm not 22 
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going to belabor the point.  And 2001.6 is 1 

long-established back from the original 2 

regulations that allows you, does not 3 

penalize you for being the victim of a 4 

casualty.  And in further support of that, if 5 

you go a few subsections earlier, 2001.2 just 6 

reinforces that point.  You have a 7 

nonconforming structure devoted to a 8 

conforming use.  It authorizes ordinary 9 

repairs, alterations and modernizations to 10 

the structure including structural 11 

alterations shall be permitted. 12 

  So there's a philosophy in the 13 

Zoning Regs not to penalize somebody for 14 

being the victim of a casualty of act of God. 15 

 And two, it encourages that even in a 16 

nonconforming structure that you should 17 

maintain and have the ability to make 18 

structural alterations, repairs and 19 

improvements.  So the two go hand-in-hand to 20 

create an atmosphere, an environment that I 21 

think you need to understand and judge this 22 
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case by.   1 

  So you start with the casualty 2 

occurred.  Nobody's challenging that.  My 3 

client, not just the first, second, third, 4 

but the fourth permit which specifically 5 

authorized demolition and rebuilding, my 6 

client acted upon that in good faith.  And 7 

two, the regulations provide for a situation 8 

like this where we've met the test.  And if 9 

you look at it, I mean, putting -- I've made 10 

latches and estoppel arguments which I think 11 

all the elements are there without 12 

belaboring.  But if you look at fairness, 13 

which is in the end of the day important, the 14 

house, as it was being built met the Zoning 15 

Regulations as a matter of right and having 16 

taken the most convoluted route possible, my 17 

client is back to nowhere different than 18 

where she started, which is an addition to a 19 

house that's not going to be any bigger, any 20 

different than the Zoning Regulations permit. 21 

 And certainly, if she was seeking some sort 22 
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of advantage out of this situation, she's 1 

gone about it the absolute worst way 2 

possible, because there's actually been no 3 

gain here and only pain and suffering, and 4 

ultimately here. 5 

  So, I think that lays it out 6 

without belaboring and I'll answer any of 7 

your questions. 8 

  CHAIR MILLER:  I mean, really as a 9 

lay person, I thought it was a basic that a 10 

new owner does a termite inspection.  I mean, 11 

I understand that you made reference to, you 12 

know, at the heat of the market that some 13 

people will waive that provision to do a 14 

termite inspection before they buy the 15 

property, but after they've bought the 16 

property, do you think that this is an issue 17 

as to when the owner did a termite 18 

inspection?  I mean, is it okay to just sit 19 

on a property for years if maybe it might be 20 

subject to termites and then say, oops, I'm 21 

surprised? 22 
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  MR. BROWN:  Well, one, we're not 1 

talking about years.  And, two, and -- 2 

  CHAIR MILLER:  That was stated 3 

kind of hypothetically.  I'm asking you, is 4 

that an issue -- 5 

  MR. BROWN:  You're asking a 6 

practical -- 7 

  CHAIR MILLER:  -- that was raised 8 

in the pleadings. 9 

  MR. BROWN:  You're asking a 10 

practical question, but I don't think it's a 11 

legally relevant question to -- the 12 

casualty/act of God, particularly act of God, 13 

but casualty too, it's a no fault definition 14 

and provision.  And it's not saying if you 15 

were negligent, you're not entitled to 16 

rebuilt.  You know, if you got a lousy 17 

termite inspection that didn't tell you the 18 

right information, you're not allowed to 19 

rebuild.  It says this happened.  An event 20 

occurred, the casualty, without judgment of, 21 

you know, who was at fault.  Then you have 22 
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certain rights.   1 

  Now, as a practical matter, I will 2 

tell you that if the time period between when 3 

my client, without a termite inspection; we 4 

freely admit that, bought the house, and when 5 

she discovered the termites was less than a 6 

year, or actually I think a little more than 7 

a year, but not a lengthy period of time and 8 

the termites were there given the level of 9 

damage, they were there the day she bought it 10 

and quite frankly probably significantly 11 

there and significant damage at that time -- 12 

but again, I come back to the point that that 13 

really doesn't matter because if she had on 14 

day one after owning the property, she 15 

couldn't do a termite inspection, if she day 16 

one done a termite inspection and the guy had 17 

come back and said, "Oh my God, you've got 18 

structural failure," substantively we would 19 

be in no different property than we are now. 20 

 Because if the termites were there, the 21 

damage existed and she can't be responsible 22 
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for, you know, what occurred from 1933 to 1 

2004 when she purchased the property.  She 2 

took it that way.  If she had found, on day 3 

one of ownership, if she'd found the termite 4 

damage, we'd still be talking about this, 5 

because if there was a structural casualty on 6 

that day, rather than subsequently, she'd 7 

still have the same rights.  We'd still be 8 

talking the same question. 9 

  CHAIR MILLER:  Saying she could 10 

still do an extension, even if she discovered 11 

the termites on day one and that she knew 12 

she'd have to raze the building she could 13 

still do it, the extension?  She could still 14 

take advantage of the nonconforming side 15 

yard? 16 

  MR. BROWN:  If she had known the 17 

damage day one, she would still have the same 18 

rights and would have proceeded pretty much 19 

along the same lines.  She didn't, and quite 20 

frankly to her disadvantage because she 21 

proceeded along and had to double back and 22 
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get the second and third permits, but at the 1 

end of the day the result is the same and she 2 

would have been in the same position she is 3 

now, albeit earlier. 4 

  And again, and I really want to 5 

try to move the Chair and the other Members 6 

away from this finding of fault in this whole 7 

concept.  She should have known, she didn't 8 

know, she ignored it, whatever -- 9 

  CHAIR MILLER:  You would do it if 10 

your theory, but I'm not exactly following 11 

your theory though, if saying day one she did 12 

a termite inspection and found out she'd have 13 

to raze the building, she could still do an 14 

extension is what you're saying, taking 15 

advantage of the nonconforming side yard that 16 

existed?  Under what regs would she be able 17 

to do that?  The same regs?   18 

  MR. BROWN:  Well, no, I was 19 

responding to the question of casualty.  20 

Because all that's really in play here is not 21 

the fact that the rear addition exists, 22 
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because it exists.  I mean, I can't deny 1 

that, you can't deny that.  All we're talking 2 

about is her ability to rebuild that original 3 

portion of the structure and the dynamic 4 

would still be the same. 5 

  CHAIR MILLER:  But how about her 6 

ability to do the expansion with a 7 

nonconforming side yard? 8 

  MR. BROWN:  The expansion is 9 

there, that I can't change.  But on the issue 10 

that we're focusing in on, because if you 11 

judge this in light of well, she shouldn't 12 

have been able to do the expansion, then 13 

you're making a judgment that no longer is 14 

irrelevant, because the expansion's there.  15 

And I go back to my situation that if the 16 

whole project had been done and the front, 17 

the original portion burned to the ground, 18 

we'd be in the exact same position now.  Her 19 

ability to rebuild the front portion of the 20 

house that suffered a casualty, subject to 21 

2001.6. 22 
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  CHAIR MILLER:  Okay.  So, you're 1 

addressing her ability to rebuild that part, 2 

but with respect to the expansion, you're not 3 

addressing? 4 

  MR. BROWN:  I mean, it's really 5 

not relevant to where we are today in the 6 

issue before the Board. 7 

  CHAIR MILLER:  Okay. 8 

  MR. BROWN:  Because the expansion 9 

is there.  And quite frankly, she hasn't done 10 

so, but there's nothing stopping my client 11 

from finishing the expansion at this point.  12 

There's enough uncertainty in existence now 13 

to make that probably unwise.  But again, 14 

breaking it down to the fundamental issue, 15 

we're talking about the front of the house 16 

and it's subject to the casualty provisions 17 

and she should be able to exercise those 18 

provisions to rebuild it.  But before you 19 

even reach that, if you look at what DCRA 20 

approved in the fourth permit, it's very 21 

difficult, if not impossible, for DCRA to 22 
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turn around and to say that you can't do 1 

exactly what we told you you could do in the 2 

previous permit, other than the fact that 3 

it's Bill Crews. 4 

  And so I think judging those two 5 

points and focusing narrowly on this, that 6 

she has the right to rebuild that front and 7 

move on as best she can at this point.   8 

  BZA VICE-CHAIR LOUD:  Mr. Brown, 9 

before we move on to I guess DCRA's 10 

articulation of the material facts not in 11 

dispute, is part of what you're saying is 12 

that regardless of the intent of your client, 13 

that even if there was extreme and/or gross 14 

negligence bordering almost intentional -- I 15 

know that sounds like a contradiction, 16 

intentional negligence, but just severely 17 

gross negligence, that it still would not 18 

matter in terms of the casualty?  And I'm 19 

asking the question not in the context of 20 

resolving this dispute, which is kind of what 21 

I hear us starting to do right now, but in 22 
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the context of us getting to the issue of 1 

whether there's a material fact dispute.  I 2 

feel like we're being put in the position now 3 

of actually evaluating the respective claims, 4 

which you don't do in summary judgment.  You 5 

know, it's an extraordinary relief claim for 6 

summary judgment.  But the whole issue of the 7 

intent of your client, the conduct of your 8 

client, would not that go to whether the 9 

behavior contributed to the casualty, and 10 

wouldn't that be material?  Or maybe you're 11 

saying it would not be material at all. 12 

  MR. BROWN:  I don't think it's 13 

material.  I mean, other than willful 14 

conduct, which we've had discussed before and 15 

I think the Board was clear, that if you, you 16 

know, willfully do something, that's a 17 

different story.  But here, one, it's not 18 

relevant and the Board doesn't need to reach 19 

the question about, you know, was my client 20 

negligent, unlucky or anything like that, 21 

because the regulations aren't written that 22 
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way.  And the definition isn't written that 1 

way.  It's the casualty, the damage, the 2 

loss, the destruction occurred without, you 3 

know, a finding of fault or negligence.  It 4 

just occurred.  And one, there's no dispute 5 

that the termite damage occurred.  DCRA, with 6 

documentation provided my client, accepted 7 

that and issued the fourth permit to allow 8 

her to demolish and rebuild.  So, those are 9 

really the only relevant facts that you need 10 

and then apply 2001.6 and end of discussion. 11 

  12 

  The fact that some people think 13 

this is a McMansion or that my client was a 14 

bad businesswoman and she's a developer, God 15 

forbid, and didn't act prudently are really 16 

irrelevant.  Blame her is not relevant, and 17 

shouldn't be. 18 

  BZA VICE-CHAIR LOUD:  I agree with 19 

you in terms of the whole discussion about 20 

McMansions, but in terms of their being some 21 

sort of bad faith element, an allegation of 22 
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bad faith, allegation of willfulness, again, 1 

just to the point of the summary judgment 2 

posture of the case, I think is material and 3 

I'm not certain of the rest of my colleagues, 4 

but I would like to move forward now and hear 5 

DCRA's articulation. 6 

  MR. BROWN:  Mr. Loud? 7 

  BZA VICE-CHAIR LOUD:  Go ahead. 8 

  MR. BROWN:  Very, very troubling, 9 

very troubling to hear that and we've been 10 

down this road before.  Because then we get 11 

into this situation and we've seen this in 12 

the intervener's briefs, and even to a lesser 13 

extent DCRA, about this blame game and 14 

pointing the finger and my client lied and 15 

was dishonest and other things.  And I just 16 

-- one, the evidence shows otherwise, that 17 

this person has gone through the whole 18 

process, every step of the way.  Has it been 19 

perfect?  No.  But four permits and a fifth 20 

pending is somebody who plays by the rules 21 

and trying to do the right thing.  And then 22 
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to all of sudden the only way to win your 1 

case is to say that somehow my client is 2 

negligent or incompetent or had bad faith.  3 

One, it's not a relevant discussion and it 4 

doesn't lead us anywhere where we want to be. 5 

 And I think that kind of finger pointing -- 6 

my client is finger pointing at DCRA or other 7 

people.  This is what happened.  We played by 8 

the rules, we got the permits and these are 9 

the rules.  And to somebody to second guess, 10 

the Board's not in a position, I don't think, 11 

effectively to make that kind of 12 

determination. 13 

  CHAIR MILLER:  I don't think 14 

that's what Mr. Loud was getting at, and I 15 

just want to say that, you know, we're here 16 

to see if there are any material facts in 17 

dispute with respect to the legal issues 18 

before us.  And you're talking about 2001.6, 19 

which talks about a casualty or act of God.  20 

Now if there's a hurricane, there's not 21 

really a question whether or not there was a 22 
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hurricane or whether somebody had anything to 1 

do with that.  You're bringing up the 2 

question of termites.  It's not to say that 3 

there can't be any inquiry as to, you know, 4 

whether they were allowed to fester for a 5 

long, long time and if they weren't, that you 6 

know, maybe this wouldn't have happened or 7 

whatever.  It's just a little bit of a more 8 

complicated issue.  I don't think it's a 9 

black and white, pointing the finger and you 10 

have to accept and move on.  Unless you have 11 

cases that say yes, you have a termite case? 12 

 Act of God.  Let's go.   13 

  MR. BROWN:  No, and I don't.  But 14 

there is Biblical reference to swarm of 15 

locusts, I believe.  But that's not -- we're 16 

not here.   17 

  But if you look at how DCRA 18 

handled the matter, if you looked at how DCRA 19 

handled the matter, for the fourth permit 20 

they took in the information and it was based 21 

on termite damage.  But the building permit 22 
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and the approval they give doesn't say 1 

termite damage, it says structural failure, 2 

lack of structural integrity.  And I think 3 

that's the critical issue.  This building was 4 

structurally unsound and as a result DCRA 5 

authorized them to demolish and rebuild as it 6 

previously existed.  So even DCRA, in issuing 7 

the permit, is not making a judgment about 8 

termites or right or wrong.  They're saying 9 

we're looking at this and there's a 10 

structural problem, an unstable, unsafe 11 

situation and as a result, you can demolish 12 

and rebuild.  And I think that's a better 13 

approach to this than who's responsible or if 14 

it was termites, or you know, was it termite 15 

-- 16 

  CHAIR MILLER:  Let me ask you 17 

this.  Does every structural problem 18 

necessarily lead you to 2001.6? 19 

  MR. BROWN:  A structural problem 20 

such that it requires the type of demolition 21 

that had to occur here, I mean, 2001.2 22 
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involves a lesser level of damage which 1 

allows you to repair and even replace 2 

structural elements.  2001.6 goes to a more 3 

catastrophic casualty which occurred here.  4 

And so that, you know, DCRA will assume that 5 

they understood 2001. 6 when they issued the 6 

fourth building permit because that's exactly 7 

the basis for doing that.  So they were right 8 

when they issued the fourth building permit, 9 

but they've changed their mind when requiring 10 

the fifth building permit, which I see no 11 

need for the fifth building permit other than 12 

the fact that Mr. Crews didn't like this 13 

project. 14 

  CHAIR MILLER:  Does the fourth 15 

building permit refer to casualty or act of 16 

God, or something like that? 17 

  MR. BROWN:  No. 18 

  CHAIR MILLER:  Okay. 19 

  MR. BROWN:  No.  I've read it to 20 

you.  It specifically references the 21 

structural integrity and failure.  And 22 
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certainly that falls within the definition of 1 

casualty that I've read you from "Unabridged 2 

Webster's" that we're bound to follow.   3 

  MEMBER DETTMAN:  Mr. Brown, I just 4 

want to quickly address your comment about if 5 

this was discovered on day one you could 6 

essentially rebuild the structure.  And I'm 7 

looking at a letter that was filed by you.  8 

It's by Advanced Structural Engineering, and 9 

this is the engineering study that was done 10 

on the front of the property.  And it says, 11 

"After inspecting the structure, it would be 12 

safer to demolish the existing structure and 13 

rebuild it to match the existing plans," and 14 

so on. 15 

  Are you saying that if this was 16 

done on day one and the entire structure was 17 

found to be sort of structurally unstable, 18 

that you could actually rebuild the entire 19 

existing structure and that you could do that 20 

under 2001.6? 21 

  MR. BROWN:  Subject to the 75 22 
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percent rule. 1 

  MEMBER DETTMAN:  Right.  But if 2 

this was done on day one, it's known that the 3 

rear of the property is gone because of a 4 

casualty and the front of the property is 5 

gone now, and which was the subject of the 6 

fourth building permit was damaged by a 7 

casualty.  And so if this was done on day 8 

one, could we rebuild the building to 2001.6? 9 

  MR. BROWN:  Yes. 10 

  MEMBER DETTMAN:  You could? 11 

  MR. BROWN:  Yes.   12 

  MEMBER DETTMAN:  Even if it's in 13 

advance of the 75 percent threshold? 14 

  MR. BROWN:  No, I'm saying subject 15 

to the 2001.6 75 percent threshold.  And I 16 

mean, I haven't considered those numbers, but 17 

I've considered what we're requesting and it 18 

meets the 75 percent test.   MEMBER 19 

DETTMAN:  Okay.  I need some clarity on some 20 

of your facts.  Fact 16 that says on March 21 

5th through the 8th the existing single 22 
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family house was removed to prevent the 1 

entire house from also falling.  Did you 2 

require an emergency demo permit for that, or 3 

is it necessary to receive an emergency demo 4 

permit? 5 

  MR. BROWN:  I'm told that the demo 6 

permit was obtained after the work was done. 7 

  MEMBER DETTMAN:  Okay.  Is that in 8 

the record? 9 

  MR. BROWN:  Which paragraph were 10 

you referring to, 16? 11 

  MEMBER DETTMAN:  Right, material 12 

fact 16.  It's page 10 for your motion for 13 

summary judgment. 14 

  MR. BROWN:  I don't have any 15 

reference I don't believe in here to the 16 

subsequent demolition permit. 17 

  MEMBER DETTMAN:  Okay.  Just two 18 

more questions.   19 

  If we can look at the plans that 20 

were submitted for the fourth building 21 

permit, the box that's indicated to be -- 22 
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area to be demolished and rebuilt, the area 1 

that's directly behind that, it's an area 2 

that's sort of labeled existing two-story 3 

frame.  I'm looking at the plans. 4 

  MR. BROWN:  Yes. 5 

  MEMBER DETTMAN:  Because we have a 6 

hatch area that shows the proposed rear 7 

addition.  We have an area that's sort of 8 

boxed in that identifies what part of the 9 

structure is going to be removed by way of 10 

the fourth building permit and then we have 11 

this other area.  Is that the area that was 12 

removed?  Is that the rear of the structure 13 

that was removed on March 5th through March 14 

8th? 15 

  MR. BROWN:  Yes. 16 

  MEMBER DETTMAN:  It is? 17 

  MR. BROWN:  And you can see it -- 18 

  MEMBER DETTMAN:  Well, I can see 19 

in that photo that it's new, it's new 20 

construction. 21 

  MR. BROWN:  Yes. 22 
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  MEMBER DETTMAN:  The area that's 1 

labeled existing two-story structure that's 2 

not boxed in, is not shown on that photo, is 3 

that correct?  By that time it's gone. 4 

  MR. BROWN:  It's gone and been 5 

rebuilt.   6 

  MEMBER DETTMAN:  Okay. 7 

  MR. BROWN:  Yes, can you see here, 8 

this area here again separating the three-9 

story from what is going to be two-story 10 

here, so this area in here is that interim 11 

area. 12 

  MEMBER DETTMAN:    Okay.  13 

Finally, in your opinion when these plans 14 

were presented to DCRA to get the fourth 15 

building permit, whoever was looking at these 16 

plans, could it be that they made the 17 

assumption that the rear of the existing 18 

structure was still there, that you 19 

essentially were looking to demolish and 20 

rebuild about half of the original structure 21 

and not the remaining 50 percent of the 22 
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original structure? 1 

  MR. BROWN:  And I wasn't involved, 2 

but I'm told by Mr. Premo that they met with 3 

the structural engineer Robert Chen and he 4 

was involved at all stages of this so there 5 

was a continuity from beginning to end in the 6 

process.  So, he knew the history and what 7 

had occurred.   8 

  MEMBER DETTMAN:  Okay. 9 

  MR. BROWN:  And also, if you look 10 

at the building permits, there's a, you know, 11 

continuing cross referencing of them.  So, 12 

one, Mr. Chen was involved and particularly 13 

given the structural nature of these issues 14 

and there's a paper trail.  There's a 15 

progression here of four permits.  And I 16 

think, I haven't checked but I suspect that 17 

there's a fair amount of overlap in the 18 

zoning review.  And again, each one of these 19 

permits had to be reviewed by the Zoning 20 

Administrator's office.  So, they're in the 21 

loop. 22 
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  MEMBER DETTMAN:  Okay.  Now I know 1 

that the second building permit and the 2 

fourth building permit had to deal with the 3 

removal of a portion of the existing 4 

structure which would tell me, like you said, 5 

that the ZA reviewed every single permit.  6 

For the second and the fourth building 7 

permits, the ZA had to refer to 2001.6 which 8 

has this 75 percent threshold.    Are you 9 

saying that for both of those permits the 10 

percentage of the removal or destruction, or 11 

damage to the original structure was never in 12 

question between the ZA and the developer?  13 

There was never a difference of opinion?   14 

  MR. BROWN:  There was no 15 

discussion along those lines.  I mean, I 16 

can't speak for the ZA people, but that was 17 

certainly never -- that I'm aware of, ever 18 

became an issue of contention.   19 

  MEMBER DETTMAN:  Okay.  Do you 20 

think that for those two permits it was just 21 

assumed that the level of damage was below 22 
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that 75 percent threshold? 1 

  MR. BROWN:  I mean, I can assume 2 

that, but I'd be guessing. 3 

  MEMBER DETTMAN:  Okay.   4 

  MR. BROWN:  But again, the fact of 5 

the matter is, and I don't know the basis for 6 

the decisions, the decisions occurred and 7 

they occurred in a series that consistently 8 

my client relied upon, including the fourth 9 

permit.   10 

  Now, if somebody had said that, 11 

one, if you demolish it, as we're saying, 12 

we're going to come back and say you got to 13 

get a fifth permit and, by the way, we're 14 

going to deny that permit, I suspect that my 15 

client would have been searching for some 16 

alternative other than how she proceeded.  17 

But she wasn't given that opportunity.  And, 18 

you know, was told to do X, did X and now the 19 

ZA is saying that X wasn't appropriate and we 20 

want Y and, by the way, we're going to deny 21 

you Y, too. 22 
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  CHAIR MILLER:  Okay.  Any other 1 

questions? 2 

  ZC VICE-CHAIR JEFFRIES:  Now let 3 

me hear from the District. 4 

  CHAIR MILLER:  Did you finish? 5 

  MR. BROWN:  I think so. 6 

  CHAIR MILLER:  Okay.   7 

  MS. MADDOX-LEVINE:  Thank you, 8 

Madam Chair and Board Members. 9 

  First, I'd like to address the 10 

motion for summary judgment and then I'd like 11 

to address some of the arguments made by the 12 

appellant regarding the law and also 13 

regarding several disputed material facts. 14 

  The standard of course for a 15 

motion for summary judgment, and I apologize, 16 

I think I'm getting feedback.  Am I fine?  17 

Okay. 18 

  CHAIR MILLER:  You're fine up 19 

here.   20 

  MS. MADDOX-LEVINE:  Okay. 21 

  ZC VICE-CHAIR JEFFRIES:  Mr. 22 
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Brown, can you turn off your -- 1 

  MS. MADDOX-LEVINE:  Thank you.  2 

The standard of course for a motion for 3 

summary judgment is whether or not there are 4 

material facts in dispute.  And admittedly 5 

that's a very high standard because it's an 6 

extreme remedy.  And that has to be viewed 7 

according to the D.C. Court of Appeals viewed 8 

in a light most favorable to the non-moving 9 

party.  In that case, that would be the 10 

District.   11 

  So there's two tests basically and 12 

that, one, there's no genuine issue of 13 

material fact in dispute and then also that 14 

the appellant is entitled to judgment as a 15 

matter of law.  But that remedy is not 16 

available in this case because the appellant 17 

has not met the standard to prove that there 18 

are not disputed material facts in issue. 19 

  For example, there are disputed 20 

facts, and I won't go into great length in 21 

trying to make sure that I limit this 22 
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presentation, but basically the termite 1 

infestation is a disputed fact that was 2 

allegedly not foreseeable, although it was 3 

found in '05.  Certainly a pre-purchase 4 

termite inspection would have revealed that, 5 

so whether or not it's a termite infestation 6 

is foreseeable is at this point in dispute. 7 

  The single-family home that was to 8 

part of the overall project was left exposed 9 

to the elements and unprotected for over two 10 

years by the appellant from the time that she 11 

purchased the property in 2004 to the time 12 

that it was demolished by appellant in 2007. 13 

 Again, that's in dispute. 14 

  The termite infestation being the 15 

same as Hurricane Isabel as presented by 16 

appellant is definitely in dispute because 17 

again, a termite infestation is foreseeable 18 

whereas a hurricane is something that cannot 19 

be prevented or necessarily foreseeable with 20 

any degree of certainty. 21 

  Again another disputed fact is 22 
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that the appellant had knowledge of the 1 

termite damage at the front a year and eight 2 

months after it was discovered in the back.  3 

So, the argument is that at first it was 4 

discovered in the rear when allegedly a 5 

plumbing stack was removed and then they 6 

would like for us to believe that it took a 7 

year and eight months to then, in a wooden 8 

frame structure that's over 75 years old, 9 

believe that it took a year and eight months 10 

to discover termite infestation in the front 11 

as well.   12 

  The extent of time that the 13 

termite damage was not prevented by appellant 14 

is in dispute, because as I said, from the 15 

time from '05 to '07 it's disputed that there 16 

was any kind of protection for the single-17 

family home that was in existence or that the 18 

appellant did anything to halt the termite 19 

infestation when it was originally found.   20 

  Again, it's in dispute that the 21 

rear of the single-family home that was there 22 
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actually dropped when the plumbing stack was 1 

removed.  These are facts that have been 2 

presented by appellant's counsel, but they 3 

haven't been challenged by cross examination 4 

and just because it's stated does not mean it 5 

is an undisputed fact. 6 

  Again, the fact that the appellant 7 

razed the pre-existing single-family house, 8 

that appellant allowed new construction of a 9 

single-family home without a permit and the 10 

basis upon which the stop work orders were 11 

issued is in dispute.   12 

  So therefore the District presents 13 

that the standard for the motion for summary 14 

dismissal has not been met and because the 15 

appellant has not met the burden. 16 

  Additionally, the appellant raised 17 

issues of law regarding estoppel and latches 18 

and it's the District's position that it is 19 

not estopped from denying the fifth building 20 

permit because estoppel again prevents one 21 

from asserting a right that contradicts what 22 
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it said before.  In this case, it's not true. 1 

 The District consistently advised the 2 

appellant that he work was outside of the 3 

scope of her building permits.  This was 4 

demonstrated by the actual wording on the 5 

building permits which I'll get to in a 6 

moment, which opposing counsel has read.  And 7 

also, inconsistent with the stop work orders 8 

which were issued in March of '05 and March 9 

of '07. 10 

  Likewise, the District is not 11 

barred by latches where the appellant must 12 

show that it's either prejudiced by the delay 13 

or that the delay was unreasonable.  There 14 

has been no prejudice of delay on the part of 15 

the District with the delay that's complained 16 

of, which is from April 11th, '07 when the 17 

appellant filed her fifth building permit 18 

application to September 28th, '07 when the 19 

Zoning Administrator denied that application. 20 

 It's basically attributed to the fact that 21 

the appellant had purchased a home that had 22 
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several structural problems.    And I 1 

will briefly state that on April 9th when the 2 

appellant purchased the property, within four 3 

months she had applied for a construction 4 

permit and it was issued in December.  Then 5 

she continued building.  March 17th, '05 she 6 

received a stop work order stating that she 7 

needed to resubmit plans and a plat.  8 

September 22nd, '05 she applied for another 9 

building permit and within the next month she 10 

was issued the second building permit and 11 

then she continued building.  March 10th, 12 

2006 she applied for another revision and 13 

within the next month she was issued another 14 

building permit and she continued to build.  15 

And on February 13th, 2007 she submitted yet 16 

another building application and within the 17 

next day DCRA issued a building permit.  I 18 

believe that this is the fourth building 19 

permit which opposing counsel read.  He read 20 

a portion of the description of the work 21 

section, but the full description says 22 
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demolish a portion of an existing SFD, 1 

standing for single-family dwelling, due to 2 

the structural integrity and possible 3 

collapse of the house which is dangerously 4 

unsound.  Rebuilt structure to current 5 

building code specifications per existing 6 

permits and plans.   7 

  And so, again what is in dispute 8 

is that appellant is arguing that they have 9 

the right to rebuild the entire preexisting 10 

structure whereas clearly the building permit 11 

says they are to demolish a portion of the 12 

existing single-family structure. 13 

So again, the District argues that there was 14 

no delay that was caused by any of its 15 

actions and therefore we are not barred by 16 

latches. 17 

  Also the appellant argues that the 18 

delay was unreasonable, however during the 19 

time that the appellant applied for her fifth 20 

building permit, she originally applied under 21 

the tenure of Zoning Administrator Bill 22 
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Crews.  However, he left and was replaced by 1 

Zoning Administrator Matthew LeGrant.  And so 2 

Mr. LeGrant had to begin his review of the 3 

process from scratch, from start.  And so to 4 

allow him, you know, to do a thorough review 5 

of this project we argue that the time was 6 

not unreasonable.   7 

  So basically DCRA is not estopped 8 

from denying the reconstruction.  And in 9 

disputed facts, again, regarding whether or 10 

not appellant acted in good faith, whether or 11 

not appellant relied on or her actions were 12 

consistent with reliance upon building 13 

permits that were issued, and whether the 14 

repeated acts of the District which were 15 

basically to issue building permits which it 16 

expected that the appellant would be acting 17 

in accordance with.  And when she did not, 18 

then immediately stop work orders were 19 

issued.  So there's the fourth element of 20 

estoppel is not met because certainly there 21 

was notice in this case that the appellant 22 
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was not working with or constructing within 1 

the building permits.   2 

  And finally with the argument of 3 

estoppel, the equities do not favor the 4 

appellant.  It's actually dis-favored in the 5 

zoning context because the public interest is 6 

heavily weighed in factoring enforcement 7 

issues. 8 

  And then lastly, DCRA is not 9 

barred by latches from denying the 10 

reconstruction because again the delays that 11 

appellant has complained of from April 2007 12 

through September 2007 were not unreasonable 13 

and you need more than just the mere passage 14 

of time to support a finding of latches.   15 

  And finally, in latches, the 16 

District did not wait too long to see 17 

recourse.  As a matter of fact, DCRA issued 18 

stop work orders immediately when it saw that 19 

the appellant was exceeding the scope of her 20 

approved construction.   21 

  So on that basis, the District 22 
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submits that appellant has not met her burden 1 

to prove that there are no disputed facts 2 

that need to be resolved by the Board as the 3 

trier of fact and the District asks that her 4 

motion be denied. 5 

  And if you will allow me briefly, 6 

I'd like to just address a few of the 7 

statements that were made by opposing 8 

counsel. 9 

  Clearly there are many, many facts 10 

in dispute in this case.  One of the 11 

statements that opposing counsel made was 12 

that the rear addition remained intact 13 

whereas the rear addition was impermissibly 14 

destroyed.  As he said in his argument, 15 

initially the rear portion came down before 16 

any building permit was issued which allowed 17 

a portion to be taken down and thereafter the 18 

complete structure was removed. 19 

  Another point that was raised was 20 

that this is permitted as a matter of right, 21 

the construction of the addition.  However, 22 
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the construction of the addition being 1 

allowed is wholly dependent on whether or not 2 

the preexisting single-family dwelling is 3 

present, and in this case it's not, or is no 4 

longer present.  It may have been present 5 

when they started, but clearly it's not in 6 

existence now as they continue to build the 7 

addition.   8 

  Also the appellant alleges that 9 

nobody challenged the permit and clearly 10 

there's a direct challenge to the permit 11 

because the appellant was not permitted to 12 

build the addition or the new single-family 13 

dwelling that is in existence now. 14 

  Also, opposing counsel stated that 15 

ZA Crews changed the rules.  Well the rules 16 

have remained the same.  What has changed is 17 

the appellant's structural components of the 18 

home.  First, she determines that there is 19 

termite damage.  Them she determines that the 20 

structure is further unsound when she tries 21 

to remove certain portions.  And so although 22 
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appellant's circumstances continued to 1 

change, the application of the rules to her 2 

circumstances remain constant.   3 

  Also, the appellant argues that 4 

the debilitating condition or old age, or dry 5 

rot or whatever is not a result of lack of 6 

protection, however, there was no treatment 7 

for the termite infestation once it was found 8 

in '05 and it was allowed to fester through 9 

'07.  So that's at least two years where 10 

appellant could have taken some form of 11 

action to ensure that her damages were 12 

limited, or the structure was at least 13 

protected to allow her to continue the 14 

construction of the addition.  However, that 15 

wasn't done.   16 

  Again, a casualty which we heard 17 

mentioned quite a few times is analogous to 18 

an uncontrollable circumstance.  And with 19 

termite infestation, clearly there's a whole 20 

industry that's dedicated to preventing those 21 

types of problems.  The fact that appellant 22 
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didn't avail herself of that in either a pre-1 

purchase inspection or after she found 2 

termites in '05 is not then a basis to say 3 

that she is now allowed to claim that that is 4 

a reason to be able to reconstruct an 5 

impermissible structure. 6 

  The fourth building permit again 7 

authorized rebuilding of a portion of the 8 

existing single-family home that was there 9 

prior to the construction of the addition but 10 

in no way authorized the demolition of the 11 

entire preexisting single-family structure.  12 

And again this is evidenced by the stop work 13 

order that was issued when it was discovered 14 

that appellant was constructing outside of 15 

the building permit. 16 

  Appellant also raised arguments 17 

regarding fairness, however, again the 18 

construction was not done for the permits.  19 

Stop work orders were issued and so at no 20 

point was she treated unfairly.  As a matter 21 

of fact, she was put on notice whenever she 22 
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stepped outside of the bounds of the issued 1 

building permits.   2 

  Lastly, termite inspection again 3 

was not done pre-purchase and certainly 4 

there's no evidence to indicate that a 5 

casualty or an act of God is a no-fault 6 

provision in this case when it was clearly 7 

something that was predictable considering 8 

she purchased an all-wood structure and it 9 

was something that was foreseeable. 10 

  And at this point I will conclude 11 

in the interest of saving time, however, I 12 

would be available to answer any questions. 13 

  CHAIR MILLER:  I just have one 14 

question and I don't know whether you 15 

addressed it in your pleading or not, but you 16 

know you just ended on a note about if it's 17 

predictable and foreseeable, then it wouldn't 18 

be a casualty or an act of God under 2001.6. 19 

 And I see the logic in what you're saying 20 

and I'm just wondering did you cite any cases 21 

for that, or are there any? 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 259

  MS. MADDOX-LEVINE:  Court's 1 

indulgence, Madam Chair.  I believe what was 2 

cited was there is no actual regulation on 3 

point regarding those definitions, however, 4 

in looking at the "Webster's Unabridged" 5 

definition of what actually is a casualty or 6 

an act of God, both of those definitions went 7 

to unpredictable or unforeseeable 8 

circumstances.  And on that basis, the 9 

District made its argument that this was 10 

something that could have been prevented and 11 

that is not analogous to either a casualty or 12 

an act of God. 13 

  CHAIR MILLER:  Okay.  I mean, on 14 

that basis I gather it's the position of DCRA 15 

and the Zoning Administrator's Office that it 16 

is relevant what the appellant knew and 17 

didn't know and did with respect to the 18 

termite infestation.  Mr. Brown has made the 19 

point that it's irrelevant that it's just the 20 

fact that it was there is enough, that that's 21 

a casualty. 22 
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  MS. MADDOX-LEVINE:  That's 1 

correct, Madam Chair. 2 

  CHAIR MILLER:  Okay.  Any other 3 

questions?  Okay.  Then let's go to the ANC 4 

next.   5 

  MS. SHERMAN:  Hi, the ANC's 6 

position is that the motion for summary 7 

judgment should be denied because the factual 8 

disputes, genuine issues of material fact, 9 

specifically whether there's any part of the 10 

original structure remaining.   11 

  Applicable Zoning Regulations 12 

permit the construction of an addition with a 13 

nonconforming side yard only if it is in fact 14 

an addition to a nonconforming side yard.  If 15 

there's nothing left of the original 16 

structure, then there's no nonconforming side 17 

yard to extend. 18 

  The statement made by Ms. Wallace 19 

in paragraph 23 of her affidavit, Exhibit J 20 

to her motion for summary judgment, that a 21 

portion of the original and existing single-22 
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family dwelling was not demolished and 1 

remains in place is in contrast to the 2 

representations that she made to me, 3 

Commissioner Lucy Eldridge and her neighbors 4 

on April 5th, 2008.  So I think it is in 5 

contention whether or not there's any of the 6 

original building left.  We were told that 7 

there's nothing left.  Ms. Wallace's 8 

statement said there is, so I think that's in 9 

dispute.  Thank you. 10 

  CHAIR MILLER:  Thank you.  Any 11 

questions? 12 

  MR. SIMMONS:  Thank you, Madam 13 

Chair.  We will try to be brief.  I will make 14 

a few remarks myself and Mr. Lemoine and Ms. 15 

Grumbine will speak.  I would like to speak 16 

about two facts which apparently are not in 17 

dispute here in the legal consequences of 18 

those two facts.  And then Mr. Lemoine and 19 

Ms. Grumbine will talk about the facts that 20 

we believe are in dispute, at least for 21 

purposes of this hearing should those first 22 
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two facts not be found dispositive. 1 

  CHAIR MILLER:  Stop the clock, but 2 

when you're getting to your two facts not in 3 

dispute, is that related to the motion to 4 

dismiss? 5 

  MR. SIMMONS:  It is.  I'm sorry, 6 

it is related to the summary judgment. 7 

  CHAIR MILLER:  It's related to the 8 

summary judgment? 9 

  MR. SIMMONS:  Yes, it's related to 10 

both, frankly, and I'd like to, at the 11 

request of the Board, you asked about summary 12 

judgment and I would like to restrict it in 13 

that way at this time. 14 

  CHAIR MILLER:  Yes, good.  I mean, 15 

I wasn't sure which way you were going and I 16 

know they're fairly intertwined, but I'm sure 17 

Mr. Brown will speak up if he needs to, you 18 

know, if it wasn't in the summary judgment he 19 

needs more time to respond.  Okay. 20 

  MR. SIMMONS:  Thank you.  Thank 21 

you.  The first of these facts that I believe 22 
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are in fact dispositive is a fact that was 1 

simply not challenged here by the appellant 2 

today.  And that is the fact that no pre-3 

existing structure remains at 5013 Belt Road. 4 

 Mr. Brown didn't suggest that it did.  5 

There's been no suggestion or any evidence 6 

discussed here today that in any suggests 7 

that that structure remains.   8 

  That being the case, the law is 9 

very clear there is no right to rebuild or 10 

grandfather to a nonconforming structure if 11 

that nonconforming does not exist.  And here, 12 

there is no nonconforming structure, 13 

therefore the new construction must conform 14 

to current zoning law. 15 

  That being the case then, we 16 

believe this appeal is very simple and 17 

straightforward.  No preexisting structure, 18 

no right to a building permit such as applied 19 

for here.  That we believe is dispositive.   20 

  I'm going to go a little bit out 21 

there, and the question of following DCRA 22 
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instructions and the dialogue with DCRA 1 

clearly is a matter in dispute.  Because Mr. 2 

Brown has talked about the applications made, 3 

the permits issued, what the developer did or 4 

didn't do and the reasons why in their view 5 

the developer did and didn't do what she did. 6 

 We have a distinctly different view.  And we 7 

have the view that there were a series of 8 

applications carefully, carefully, carefully 9 

worded leaving out, if you will, critical 10 

material circumstances that perhaps should 11 

have been made aware.  In each of the 12 

instances of those building permit 13 

applications, a permit is issued.  It's 14 

followed by a stop work order for exceeding 15 

the scope of that building permit and the 16 

process starts all over again.  Back we go to 17 

DCRA, new building permit application, new 18 

building permit and again a stop work order 19 

for exceeding the scope of that building 20 

permit.  Clearly there are disputed material 21 

facts in the implications of what that is and 22 
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what that means.   1 

  In our view of course, the wording 2 

of those applications, in our view, the 3 

wording of the permits themselves were 4 

directly framed in a way to lead to the 5 

impression that some part or all of an 6 

existing structure remained and thus obtain 7 

the benefits of the grandfathered provisions. 8 

 But as I say, that's a matter in dispute.   9 

  What is not in dispute, however, 10 

is that none of these building permits ever 11 

used the word "raze," R-A-Z-E, as required to 12 

take a structure down to the ground in 13 

Section 112 of the Building Code. 14 

  Demolish we all know is something 15 

else; it is less than razing a structure.  16 

And in each instance here in which we have a 17 

demolition permit of some kind, we do not 18 

have a raze permit and yet at each instance 19 

along here what happened was razing a part of 20 

the structure until the whole thing was razed 21 

and we are going to be now faced with a whole 22 
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new structure trying to use nonconforming 1 

side yard setbacks. 2 

  The second critical fact that is 3 

not in dispute here we believe is the 4 

termites.  Mr. Brown stole my thunder, I'm 5 

sorry to say, or I'm glad to say, because 6 

when he talked about the Biblical nature of 7 

termites, my mind turned to the plague of 8 

locusts in the Old Testament.  I'm not a 9 

Biblical scholar by any means, but this is 10 

one of the very few things from Sunday school 11 

that I remember when I was a child.  What do 12 

I remember about it is it happened fast.  It 13 

came in overnight.  It hurt the Israelites in 14 

Egypt from one day to the next and that was 15 

it.  These aren't termites slowly marching 16 

across the Egyptian sand from Israel to 17 

Cairo.  The critical issue, the critical 18 

issue of casualty and of act of God as 19 

discussed in "Webster's" and as discussed in 20 

some of the cases that we cited, is the issue 21 

of suddenness, just like the hurricane was in 22 
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the Morse Street case, arguably.   1 

 We are not facing that here and we are 2 

not facing that at all, as has been 3 

acknowledged by the appellant here.  We are 4 

dealing with a termite infestation which "had 5 

been present for some time."  And as the 6 

Board discussed with the appellant a few 7 

minutes ago, a termite inspection not only 8 

would have been a very interesting thing to 9 

do, but would have revealed the existence of 10 

those termites, we believe.   11 

  CHAIR MILLER:  Can you just say 12 

what you were quoting from? 13 

  MR. SIMMONS:  Mr. Brown's remarks 14 

a few minutes ago. 15 

  We don't need to reach quite that 16 

far to decide this.  What would the termite 17 

inspection have found, because the law is 18 

very clear, and some of the cases are cited 19 

in our brief.  There are two problems with 20 

the argument about termites aside from the 21 

fact that they are not sudden.  Those two 22 
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problems are first under Rosenthal and Clay, 1 

both of which are cases cited in our brief, 2 

there is something called inquiry notice.  3 

It's a form of constructive notice and some 4 

cases suggest it's exactly the same thing.  5 

Under inquiry notice, if you are on notice of 6 

facts or circumstances that would make a 7 

reasonable person conduct an investigation, 8 

then you are charged with the knowledge not 9 

just to do that investigation, but with 10 

knowledge of the actual condition.  In other 11 

words, you may not profit by turning a blind 12 

eye and you may not profit by not conducting 13 

that investigation.   14 

  Under cases like Clay and 15 

Rosenthal, the appellant is charged at law 16 

with knowledge of the termites as of 2004 17 

when she purchased the house and certainly no 18 

later than March 2005 when she discovered the 19 

termites at the rear of the house.   20 

  And that leads me to my final 21 

point before I turn to Mr. Lemoine and Ms. 22 
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Grumbine, and that is this: another side of 1 

the termite issue is that with some of the 2 

cases the first Rafferty case for example, 3 

and that's 583 A.2d 169., refers to a self-4 

inflicted injury.  Here again, if actions are 5 

taken that result in injury, you may not 6 

profit from those actions, or in this 7 

inactions, at a later date.  We submit that 8 

both the inquiry notice and the self-9 

inflicted injury principles are applicable 10 

here.   11 

  That being the case, no 12 

preexisting structure, no act of God or 13 

casualty, leads ineluctably to the single 14 

conclusion there can be no building permit.  15 

But if we get beyond those two facts, then we 16 

get into seriously disputed issues of fact.  17 

And for that, I will turn first to Mr. 18 

Lemoine and then to Ms. Grumbine. 19 

  MR. LEMOINE:  In the interest of 20 

saving time I would say that there are 21 

several facts that I would dispute in the 22 
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summary judgment motion that they have been 1 

covered by DCRA attorneys and Mr. Simmons, 2 

but I might just point to a couple of 3 

exhibits that I have in my statement that I 4 

submitted, if you can find it.   5 

  And a material fact not in dispute 6 

No. 6 that the appellant states she had no 7 

knowledge of the existence of termites and/or 8 

termite damage to the rear of the existing 9 

and original structure.  And in my statement, 10 

Exhibit 5, there is a seller's disclosure 11 

that states the house being sold as is and 12 

actually points to specifically termite 13 

paragraph of the seller's disclosure.   14 

  And the other thing I would point 15 

to is in the material fact No. 7, appellant 16 

did not discover the termite damage to the 17 

front portion of the existing single-family 18 

dwelling until that phase of construction was 19 

begun in November 2006, referring to the 20 

Wallace affidavit at paragraph 6.  In my 21 

statement the Exhibit 7, there are some 22 
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photographs that I took at that time of the 1 

rear of the structure.  There's one showing 2 

the old foundation still remaining, but it 3 

shows the front portion of the old structure 4 

had actually been gutted down to the 5 

structural members and you can see the rotted 6 

studs, the beams, floor beams.  And then the 7 

next photograph is actually a close up of 8 

that picture showing those structural members 9 

are clearly exposed.  And so this was taken 10 

right after they removed the back part of the 11 

structure.  So at that point no construction 12 

had started on the new addition, no 13 

excavation.  And it just seems implausible 14 

that at that point that the developer would 15 

go forward with the plans that they had when 16 

I knew the condition of this structure and I 17 

was aware because of how the addition had 18 

been platted out, I saw the size of it and 19 

the nearness to my property next door, which 20 

is shown in -- maybe this isn't relevant to 21 

material facts.  I don't know what I should 22 
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say, so please stop me if I go -- 1 

  CHAIR MILLER:  I guess, I mean, at 2 

this point we're looking to -- not for 3 

redundancy, because we have your pleadings 4 

and everything, but if there are any material 5 

facts that haven't been brought to light in 6 

this hearing today, that are relevant to the 7 

legal issue, specifically. 8 

  MR. LEMOINE:  Okay.  I think that 9 

everything's been covered already. 10 

  CHAIR MILLER:  Okay.  Okay.  Thank 11 

you. 12 

  MS. GRUMBINE:  In contrast to what 13 

the appellant's Attorney Brown brings forward 14 

in his presentation on the motion for summary 15 

judgment, we take the position, of course, 16 

that the entirety of the original house was 17 

destroyed.  As Madam Chair has already 18 

pointed out, the real issue that was 19 

considered by the Zoning Administrator is 20 

whether there was a right of the developer to 21 

continue with her building of an entirely new 22 
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structure after she deliberately or 1 

intentionally, or because of lack of 2 

maintenance of the original structure, had a 3 

right to go further with her construction.  4 

This process has taken three years. 5 

  At the beginning there's a number 6 

of disputed facts under the motion for 7 

summary judgment and I will try to avoid 8 

redundancy and simply adopt the DCRA's 9 

presentation in regard to their statement of 10 

the legal standards in regard to facts and 11 

the Board's necessity to judge the disputed 12 

facts and disputed issues of law in this 13 

case.   14 

  There are a few more disputed 15 

facts that I might bring to the Board's 16 

attention which have not been addressed in 17 

the pleadings, specifically, and I'll just 18 

take a few seconds.  We filed a motion to 19 

dismiss which I'm not covering at this point, 20 

but I'd like to make the point that we filed 21 

that motion because Brown fails to state a 22 
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claim upon which relief can be granted; i.e., 1 

originally developer agreed in the notice of 2 

appeal and in all of developer's there was no 3 

portion of the original structure remaining. 4 

 As a matter of fact, the representative from 5 

the ANC pointed out that developer herself, 6 

on April 5th, 2008, in front of a very large 7 

group of witnesses, and you have letters and 8 

affidavits in regard to Wallace's statements, 9 

or the developer's statements, there was no 10 

part of the original structure remaining.  In 11 

fact, you have in the exhibits which we 12 

included in the motion to dismiss and the 13 

motion for summary judgment, that there was 14 

no part of the original structure remaining. 15 

 Apparently after the Morse decision was 16 

decided on January 8th of this year, the 17 

developer in this case submitted the change 18 

in position in regard to whether any part of 19 

the original structure remained.  And so, in 20 

fact, apparently at this point there is a 21 

disputed fact.  Although it was originally 22 
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agreed up, there is no portion of the 1 

original structure and you can take a look 2 

at, for an example, the appellant's -- the 3 

developer states in the notice of appeal at 3 4 

and 4, that the rear of the preexisting house 5 

which is demolished March 5th and 8th, 2005 6 

and the front part was demolished March 12th 7 

through 15th, 2007, more than two years 8 

later.   9 

  Statements by developer on April 10 

5th, 2008 in response to questions by the 11 

vice-chair of the ANC as to whether any 12 

portion of the original house still existed. 13 

 The developer said no.  You can see my 14 

affidavit, the statement of that vice-chair, 15 

the letter from Lemoine, the pictures taken 16 

by the city inspector, the stop work order 17 

that was issued with the statement by the 18 

city inspector that the construction on the 19 

site was all new.  No portion of the original 20 

house still remained.  Therefore, apparently 21 

there's a disputed fact; i.e., whether 22 
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developer had the right.  As Madam Chair 1 

correctly pointed out, that is the issue in 2 

this case.  It is not what Brown would have 3 

you believe that the issue is whether he can 4 

just keep all of this huge new building that 5 

has been constructed, a nonconforming use 6 

building on the basis of an old pre-1933 7 

house, but whether he and his client have to 8 

take that house down and conform to present 9 

day requirements.  They had the right under 10 

zoning regulations, which is another issue of 11 

fact and law, to grandfather what they have 12 

built on the basis of the original structure. 13 

 Now they no longer have that original 14 

structure.  Our argument is they do not have 15 

the right.  And we have cited cases, 16 

including a case from this Board. 17 

  They argue, oh no, don't take a 18 

look at what we already have.  That wouldn't 19 

be fair.  Just because we just built it all 20 

new on the basis of building permits and each 21 

and every one of those building permits had 22 
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stop work orders.  Let's just let the  1 

developer have what she had on the basis of 2 

the grandfather provision.  So there's a very 3 

important disputed fact.   4 

  So, the issue is that the Zoning 5 

Administrator said you do not have the right 6 

to keep what you built on the basis of a 7 

nonconforming structure once you have taken 8 

that structure down.  And we argue that they 9 

are taking that structure down willfully.  At 10 

each step of the way the developer willfully 11 

did not have the proper inspections done from 12 

the time she purchased the property in April 13 

of 2004.  Even she was on constructive 14 

notice, or inquiry notice, even she had 15 

actual, as a matter of law, notice of 16 

problems she did nothing.  And so she 17 

demolished the rear portion of the building 18 

in violation of the original building permit 19 

and she left the original front half of the 20 

building up, even after, as Mr. Lemoine 21 

points out, there was obvious damage from the 22 
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front portion and even when the city 1 

inspectors came out and gave them actual 2 

notice by posting on the front of the 3 

building, "This Structure is Unsafe."  In 4 

June 2006, the city inspector came out after 5 

another stop work order and posted the 6 

original structure, the original front half 7 

of the building with a notice saying, "This 8 

Structure is Unsafe."  That, however, did not 9 

fit in with developer's plans.  She didn't 10 

want to pay attention to the fact that the 11 

city had put her on notice that she could not 12 

continue using that as a reason to 13 

grandfather.  So that is an issue. 14 

  So until she put up this new 15 

structure, she didn't come into the city and 16 

say, "City, we need a new building permit.  17 

We want to demolish this portion of the 18 

remaining structure."  She had notice well 19 

before she came in in December.  She had 20 

notice in June 2006 that the front portion of 21 

the building should have been demolished, but 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 279

that didn't fit in with her plan to 1 

grandfather this whole new structure. 2 

  So in summation, I would suggest 3 

to the Board that there are issues for this 4 

purpose of material facts and that we support 5 

DCRA, and that the standard has not been met 6 

by the developer in this case. 7 

  CHAIR MILLER:  Thank you.  I'd 8 

like to ask DCRA a question that seems to 9 

have come up in this oral argument.  And that 10 

is, the letter that's being appealed, the 11 

decision not to approve the fifth building 12 

permit.  Does that affect the whole 13 

structure, you know, on the property or just 14 

a part of it?  I think I heard the appellant 15 

indicating it only applied to part of it that 16 

couldn't go to the other part that was 17 

already built or something. 18 

  ZC VICE-CHAIR JEFFRIES:  When you 19 

say "part," you mean the original part? 20 

  CHAIR MILLER:  Yes.  I guess the 21 

addition that had already been built. 22 
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  ZC VICE-CHAIR JEFFRIES:  Not the 1 

expansion, but the original house? 2 

  CHAIR MILLER:  Yes, does it go to 3 

the whole -- 4 

  MS. MADDOX-LEVINE:  Our position, 5 

Madam Chair, is that once the preexisting 6 

single-family home was razed, that the 7 

ability to build the addition no longer 8 

existed.  And under the actual letter of 9 

denial, the Zoning Administrator makes his 10 

decision based on the law, 11 DCMR 405.8 and 11 

11 DCMR 2001.6.  And so in short, the answer 12 

to your question is once the original single 13 

family home was destroyed, then the appellant 14 

did not have the ability to continue to build 15 

an addition.   16 

  CHAIR MILLER:  The addition is 17 

what's standing right now, is that right? 18 

  MS. MADDOX-LEVINE:  The addition 19 

is standing.  The single-family -- 20 

  CHAIR MILLER:  So does that mean 21 

that they would need to raze it? 22 
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  MS. MADDOX-LEVINE:  At this point, 1 

Madam Chair and Members of the Board, to be 2 

in compliance with the law, appellant would 3 

be required to have a structure there that 4 

was in compliance with the current Zoning 5 

Regulations, which would require the eight-6 

foot side yards. 7 

  CHAIR MILLER:  Okay.  And, Mr. 8 

Brown, is there a question of fact with 9 

respect to whether there is a question of 10 

fact with respect to whether there is any 11 

part of the preexisting structure there 12 

anymore on the property? 13 

  MR. BROWN:  No, there is no 14 

dispute.  To be honest, Madam Chair, entirely 15 

under the circumstances where we are, not 16 

particularly relevant consideration given the 17 

building permit history, the nature of the 18 

approval that was granted to do the 19 

demolition and rebuilding, and 2001.6, the 20 

fact that the original, the 1993 structure 21 

doesn't exist is a historical fact, but not 22 
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relevant to our consideration.  At this 1 

point. 2 

  CHAIR MILLER:  I don't have it in 3 

front of me; I'm looking for it, but the ANC 4 

made reference to the affidavit of appellant. 5 

  MR. BROWN:  Of Ms. Wallace? 6 

  CHAIR MILLER:  Yes.  Paragraph 23 7 

apparently of her affidavit.  Exhibit J to 8 

the motion for summary judgment. 9 

  MR. SIMMONS:  I believe that that 10 

-- may I have a moment?  The letter, the 11 

statement of Ms. Eldridge, was filed in the 12 

record separately I believe last Friday.  We 13 

have copies if you would like. 14 

  CHAIR MILLER:  Well, I'm not sure. 15 

 But I mean, I just found the statement in 16 

the affidavit, No. 23 that says, "A portion 17 

of the original existing single-family 18 

dwelling was not demolished and remains in 19 

place."  And that appears to be a material 20 

fact with respect to the issue of the 21 

nonconforming side yard. 22 
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  MR. SIMMONS:  I would think it 1 

would be accepted.  It's just been conceded 2 

here a moment ago that that is no longer 3 

correct and there is no prior preexisting 4 

structure and today there are no conforming 5 

or nonconforming side yards. 6 

  CHAIR MILLER:  Okay.  I want to 7 

hear it from the appellant though.  Is that 8 

not true in the affidavit now?  Is that not 9 

correct?  Or has something changed since the 10 

affidavit was written? 11 

  MR. BROWN:  Nothing's changed 12 

since the affidavit was written.  It was 13 

poorly worded.  It was an attempt to 14 

reference to prior to the fourth building 15 

permit, which the fourth building permit is 16 

what authorized demolition of what was left 17 

of the single-family dwelling.   18 

  CHAIR MILLER:  But what does that 19 

mean?  Are you saying that the statement was 20 

true when you went for the fourth building 21 

permit? 22 
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  MR. BROWN:  Prior to the 1 

exercising of the fourth building permit it 2 

was true.  But I mean, we're not disputing 3 

that there's nothing there from the original 4 

1933 single-family dwelling. 5 

  CHAIR MILLER:  And you don't think 6 

that's a material fact for resolving this 7 

case? 8 

  MR. BROWN:  No.  No, not at this 9 

point.  Not, one, given the fact that it was 10 

authorized by DCRA under the fourth building 11 

permit and it's not relevant under 2001.6.  12 

And the addition.  And this is where we need 13 

to be very careful.  To deny that the 14 

addition, the three-story addition is there 15 

and was there and built subject to permits, 16 

to somehow then say that that's no longer 17 

authorized to be there, I think that goes 18 

well beyond what is appropriate or supported 19 

by law.  It's there.  It is quite frankly 20 

now, based on the way this is proceeding, a 21 

nonconforming structure only as it relates to 22 
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the less than eight-foot side yards.  But 1 

under 2001.6, a nonconforming structure 2 

that's been the result of a casualty can be 3 

rebuilt.  And we've established that and the 4 

criteria and the threshold, and that we meet 5 

the threshold.  That's a material fact that 6 

hasn't been disputed.   7 

  This who shot who about who knew 8 

about termites and who's responsible and what 9 

not, whose fault it is, really isn't 10 

relevant.  The termites happened.  And we 11 

shouldn't confuse an act of God, which is a 12 

hurricane, with a casualty.  Casualty is a 13 

generic, a secular damage, which I think we 14 

clearly meet the definition of.  And then the 15 

right to rebuild under 2001.6 exists, that's 16 

undisputed; nobody's offered any information 17 

to indicate that isn't the case either under 18 

the language of the rule or under the 19 

threshold test. 20 

  And then you go back again to the 21 

fourth building permit which a great deal of 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 286

effort on the part of DCRA, as you can see, 1 

the structural report that was provided for 2 

them and the permit that was issued and the 3 

language that's on the permit.  A great deal 4 

of effort went on by people who have been 5 

involved in the process at DCRA the whole 6 

time, including Zoning, and said exactly what 7 

my client could do and exactly what my client 8 

did do, subject to that permit.  And now, the 9 

rules have changed. 10 

  MS. MADDOX-LEVINE:  Madam Chair 11 

and Members of the Board, just to clarify the 12 

record, the District directly disputes that 13 

11 DCMR 2001.6 is applicable in this case 14 

because clearly we're not of the same mind 15 

that this termite infestation represents a 16 

casualty or an act of God, which would make 17 

construction as appellant has constructed it 18 

permissible. 19 

  CHAIR MILLER:  Okay.  I'm going to 20 

propose that we take like a 15-minute break 21 

or so at this point and then the Board will 22 
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decide whether we're going to rule in the 1 

summary judgment motion today or not.   2 

 And also, give you something to do 3 

while we're gone, in the event that we find 4 

that there are any material facts in dispute 5 

to have a hearing on, we've had a chance to 6 

look at our calendar and you might look at 7 

yours.  July 15th is open in the afternoon, 8 

as the second in the afternoon.  Let me see, 9 

I thought I have one more alternative for 10 

you.  Possibly June 11 

17th, but that's third in the afternoon, so 12 

it could get late on that one.  But those 13 

were our best options right now. 14 

  Okay.  So we'll take a break for 15 

about 15 minutes or so.  Everybody can 16 

stretch their legs, whatever. 17 

  (Whereupon, at 4:39 p.m. off the 18 

record until 5:29 p.m.) 19 

  CHAIR MILLER:  Okay.  We're back 20 

on the record.  The Board had an opportunity 21 

to think about how to proceed in this case in 22 
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the recess and look at our calendar.  1 

  And what we've decided is subject 2 

to discussion out here, but what we would 3 

like to do is set for decision making the 4 

motion for summary judgment.  And so we are 5 

not going to be deciding the motion today.  6 

  And part of that equation also is 7 

the fact that we have also outstanding what's 8 

been titled a motion to dismiss that seems to 9 

bear on the questions that have been 10 

discussed in the motions for summary judgment 11 

today, and the appellant has not had an 12 

opportunity to respond to that in writing, 13 

nor has DCRA, if they wanted to.    And 14 

I think that that's important and I wanted to 15 

ask Mr. Simmons about this document in 16 

general.  It's called a motion to dismiss and 17 

normally when we see a motion to dismiss, 18 

it's pretty clean that it's for failure to 19 

state a claim for which basically this Board 20 

doesn't have authorization to grant relief 21 

on.  For instance, if it really doesn't 22 
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involve a Zoning Regulation then that falls 1 

in that category.  And I'm wondering, just so 2 

we understand better, could this be 3 

considered a cross motion for summary 4 

judgment or in your view is there some reason 5 

that it's clearly a motion to dismiss? 6 

  MR. SIMMONS:  In our view, it's 7 

clearly a motion to dismiss.  It relies upon 8 

the facts as alleged in the notice of appeal 9 

and argues that on  he basis of those facts 10 

as alleged, there is no claim stated.  Now I 11 

know that in our motion to dismiss we 12 

included a few exhibits, which is not 13 

traditionally done in a motion to dismiss.  14 

We did so, however, not to present 15 

conflicting facts, but to simply illustrate 16 

the facts that were already set forth in the 17 

notice of appeal and show how and why those 18 

facts were in fact correct for these 19 

purposes. 20 

  Yes, that's a little bit unusual 21 

for a motion to dismiss, but on the other 22 
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hand the facts as alleged we believe were 1 

clear but did need some -- if you will, some 2 

documentary photographic types of evidence to 3 

illustrate the points that were stated as 4 

fact in the notice of appeal.  Accordingly, 5 

we do submit that there it does fail to state 6 

a claim upon which relief can be granted and 7 

for that reason we move to dismiss.   8 

  CHAIR MILLER:  Okay.  So you're 9 

saying even assuming all facts to be true? 10 

  MR. SIMMONS:  That's what a motion 11 

to dismiss does, yes. 12 

  CHAIR MILLER:  Okay.  Okay.  Okay. 13 

 All right.  Also, what I thought I heard you 14 

say today was -- well, maybe not exactly, but 15 

you know, it might be more logical to 16 

consider the arguments in this document first 17 

and responses thereto, because if this were 18 

to prevail then the Board wouldn't need to 19 

get into whether certain facts are in dispute 20 

or not, is that correct?  21 

  MR. SIMMONS:  I would concur 22 
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fully. 1 

  CHAIR MILLER:  Okay.   2 

  MR. SIMMONS:  We concur fully. 3 

  MR. BROWN:  This document being 4 

his motion to dismiss? 5 

  CHAIR MILLER:  Correct.  So that 6 

was part of the reasoning, I think, that this 7 

Board wants to hold off on ruling on the 8 

motion for summary judgment until we get 9 

responses to this and then look at the entire 10 

package.  So, and also to digest a lot of the 11 

arguments that were made today. 12 

  What I want to propose is setting 13 

for decision making on the motion to dismiss 14 

then and the motion for summary judgment.  15 

And we would set up a briefing schedule for 16 

the opposition to the motion to dismiss and 17 

perhaps a reply, which is often our normal 18 

case.   19 

  And then my question to the 20 

parties is, would you see a need to schedule 21 

argument on this motion to dismiss or perhaps 22 
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did we not cover most of the issues today and 1 

that it could be adequately addressed on 2 

paper? 3 

  I guess I'd like to hear from all 4 

the parties on that. 5 

  MS. MADDOX-LEVINE:  Madam Chair 6 

and Members of the Board, the District has 7 

not had an opportunity to review, although we 8 

believe that it has been sent to our office, 9 

the motion to dismiss.  And so at this point 10 

we are not prepared to say whether in fact it 11 

does include the same arguments. 12 

  CHAIR MILLER:  Mr. Brown? 13 

  MR. BROWN:  I'd be reluctant to 14 

give away my oral argument rights at this 15 

point, but I'm not looking to have needless 16 

oral arguments. 17 

  MR. SIMMONS:  We're not looking 18 

for needless oral arguments either, but until 19 

we see the opposition of course to the motion 20 

to dismiss, it will be hard for us to know 21 

exactly what's being argued and alleged, so 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 293

we would likewise like to reserve that right 1 

as well, please. 2 

  CHAIR MILLER:  Okay.  So what we 3 

can do is set up a schedule and if all the 4 

parties were to agree that oral argument 5 

wasn't necessary, we could take it off and 6 

otherwise, we will put it in the schedule.   7 

  So, I have one other question and 8 

then I'm going to set forth the schedule.  I 9 

threw out a July 15th date as a hearing date. 10 

 What I want to do is certainly have a 11 

hearing date on the calendar in the event 12 

that if this case is not decided on motions. 13 

 And so, would that July 15th date work? 14 

  MS. BOLLING:  It works for the 15 

District, Your Honor. 16 

  CHAIR MILLER:  Okay.   17 

  MR. BROWN:  Works for appellant. 18 

  CHAIR MILLER:  Okay. 19 

  MR. SIMMONS:  Works for 20 

intervener, Your Honor. 21 

  CHAIR MILLER:  Okay.  Good.  All 22 
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right.  So here we go.  It would be May 9th 1 

that would be the date for oppositions to the 2 

motion to dismiss.  May 14th for any reply.  3 

May 20th, I believe it would be in the 4 

afternoon.  No, wait a minute.  Let me just 5 

double check.  May 20th would be the date for 6 

your oral argument on the motion.  I just 7 

want to see where we're going to put this.  I 8 

think actually looking at the calendar it 9 

would be third in the morning.   10 

  Mr. Moy, are you looking at the 11 

calendar? 12 

  MR. MOY:  Yes, I'm looking at the 13 

-- what was the date again, Madam Chair? 14 

  CHAIR MILLER:  Looked to me as if 15 

we had an opening on May 20th, second in the 16 

morning.  Third in the morning?  Third in the 17 

morning.   18 

  MR. MOY:  I'm not sure if May 20th 19 

-- because we have an appeal case on that 20 

afternoon.  One, two, three -- if you put it 21 

in the morning, it would be the fourth case 22 
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in the morning.  I would lean against doing 1 

that. 2 

  CHAIR MILLER:  Okay.  You know, my 3 

calendar might not be updated because my 4 

third case had a withdrawn next to it. 5 

  MR. MOY:  Because on that day in 6 

the afternoon, May 20th, we have a large 7 

appeal case. 8 

  CHAIR MILLER:  Okay.  Yes, we just 9 

confirmed.  We have a withdrawal of the third 10 

case that was scheduled, so we can slip you 11 

into that slot.  It would be in the morning. 12 

  MR. BROWN:  Of May -- 13 

  CHAIR MILLER:  Of May 20th.  And 14 

this would be very focused only on the motion 15 

to dismiss.  Again, it would be 10 to 15 16 

minutes each to address the arguments.  But I 17 

really would anticipate that this would be 18 

much narrower than what we did today.  As Mr. 19 

Simmons describes it, it's basically legal 20 

arguments as opposed to, you know, factual 21 

disputes. 22 
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  Then on June 3rd this Board will 1 

decide at its public decision meeting on both 2 

the motion to dismiss and the motion for 3 

summary judgment.   4 

  All documents that you file shall 5 

be filed on all the parties, as well as the 6 

Board. 7 

  Let me just clarify.  For the 8 

District, I mean, it's a chance to respond to 9 

the motion to dismiss, so for instance if 10 

you're not opposed to the motion, it doesn't 11 

mean that you can't respond to it, unless 12 

anybody feels otherwise.  I think it would be 13 

good to know your position before the oral 14 

argument. 15 

  MS. BOLLING:  Thank you, Madam 16 

Chair.   17 

  CHAIR MILLER:  Okay.  Any other 18 

questions?  Do you have any concerns, Mr. 19 

Brown? 20 

  MR. BROWN:  Well, I have got May 21 

9th for oppositions.  May 14th is the next 22 
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date for replies.  That kind of falls out of 1 

sequence, because it's a Wednesday.   2 

  CHAIR MILLER:  Oh, I think Ms. 3 

Bailey was just trying to space it out. 4 

  MR. BROWN:  I mean, you would go a 5 

week, which would be the Friday, May 16th. 6 

  CHAIR MILLER:  You would like 7 

until the 16th? 8 

  MR. BROWN:  Yes, I think that -- 9 

  MR. SIMMONS:  Please. 10 

  CHAIR MILLER:  Okay. 11 

  MR. BROWN:  Yes, otherwise replies 12 

have only got -- 13 

  MS. BAILEY:  That means that the  14 

Board won't get it until probably that 15 

Monday, Madam Chair, unless it's filed on the 16 

16th early, before the afternoon. 17 

  MR. BROWN:  By noon? 18 

  MS. BAILEY:  Yes, by noon. 19 

  MR. BROWN:  By noon?  Would you be 20 

able to get it? 21 

  CHAIR MILLER:  Do we need to back 22 
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up at all on the original opposition to the 1 

motion? 2 

  MS. BAILEY:  No, I think they're 3 

saying that the 16th would be okay except 4 

that for the Board to get it on the 16th, if 5 

we could get it by noon so we could have a 6 

courier to deliver it for you to you by the 7 

weekend, if we could have it by noon, I think 8 

that would solve the problem. 9 

  CHAIR MILLER:  Okay.  Yes. 10 

  MR. BROWN:  That's fine. 11 

  CHAIR MILLER:  That's fine. 12 

  MR. SIMMONS:  And may I ask, if we 13 

can, either an email or hand delivery of 14 

documents because we're talking about fairly 15 

short time deadlines here, rather than 16 

waiting for mail? 17 

  MR. BROWN:  That's fine.  I don't 18 

think we can file on the Board 19 

electronically, but -- 20 

  MR. SIMMONS:  No, I mean with each 21 

other. 22 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 
 
 299

  MR. BROWN:  That's fine. 1 

  CHAIR MILLER:  I think you all 2 

could agree to that yourselves.  If you all 3 

agree about that, I don't think the Board has 4 

any issue with that. 5 

  Court reporter's having trouble 6 

hearing from the parties.  Are you saying 7 

anything on the record here? 8 

  MR. BROWN:  We're agreeing on 9 

everything.   10 

  MR. SIMMONS:  Yes.  I think we 11 

just agreed that we will find a way to 12 

exchange either by hand or an electronic copy 13 

on the filing dates.  Is that okay? 14 

  MS. BOLLING:  The District agrees. 15 

  MR. SIMMONS:  Thank you. 16 

  MR. BROWN:  And then, Madam 17 

Chairman, if necessary July 15th afternoon 18 

for the hearing? 19 

  CHAIR MILLER:  July 15th was the 20 

date I gave.  Let me just double check if 21 

that's afternoon.  Yes, that's right.  July 22 
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15th in the afternoon. 1 

  Okay.  So is everybody clear with 2 

the schedule?   3 

  So, the oral argument on that one 4 

we would expect to be very focused.  And I 5 

have to say, you know, for those parties that 6 

are made up of more than one person, you 7 

would have to share the time.  Okay. 8 

  All right.  Any other questions? 9 

  Okay.  Then that's that for this 10 

case.  And we'll see you soon. 11 

  MR. BROWN:  Thank you. 12 

  CHAIR MILLER:  Okay.  On the 20th. 13 

 Okay.  Thank you very much. 14 

  Ms. Bailey, is there anything else 15 

on the agenda? 16 

  MS. BAILEY:  No, Madam Chair. 17 

  CHAIR MILLER:  Okay.  Then this 18 

hearing's adjourned. 19 

  (Whereupon, the Public Hearing was 20 

concluded at 5:44 p.m.) 21 

 22 
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